LEGISLATIVE SUMMARY AND ANALYSIS

91ST GENERAL ASSEMBLY, YEAR 2000 SESSION

Overview


The 2d session of the 91st General Assembly which convened in January, 2000 was particularly noteworthy for its brevity.  The legislature adjourned by the end of April, an extremely short legislative session.
This Legislative Summary and Analysis reports on legislation which had a direct impact on people with disabilities.  All the bills listed have been passed by both houses of the General Assembly and have been signed into law by the Governor.  Each bill summary will show the bill number, the name(s) of the primary sponsor(s) in the House and Senate, the public act number, the effective date of the new law, and the statutory reference in the Illinois Compiled Statutes.  

Even though the legislature was only in session for a short time, it did pass several important bills in the mental health area.  Equip for Equality was substantially involved in working on all of these:

House Bill 182 requires for the first time that people with mental illness living in nursing homes receive appropriate mental health care and treatment.  By January 1, 2001, rules must be proposed to specify the type of treatment required and the mechanism for reimbursing long-term care facilities for providing this treatment.

House Bill 3548 resulted from the efforts over several months of a dedicated group of people representing a wide range of interests in the mental health field under the leadership of Rep. Patricia Lindner.  This working group included representatives of Equip for Equality, Alliance for the Mentally Ill - Illinois, the Mental Health Association in Illinois, the state Office of Mental Health, and State’s Attorneys Offices from Cook, DuPage and Kane counties, as well as psychiatrists and mental health consumers.  The bill makes many changes in the Mental Health Code designed to improve the treatment of persons receiving mental health services and to increase the efficiency of the judicial process in involuntary commitment and forced medication hearings, while at the same time expanding the rights of people in mental health facilities.

Senate Bill 1508 was the product of the Senate Mental Health Task Force chaired by Senator Kathleen Parker which included Equip for Equality as a member.  The bill makes additional changes in the Mental Health Code to improve the judicial process in commitment and medication hearings.

Equip for Equality worked for over three years to pass legislation addressing the issues raised by the 39-day standoff between Shirley Allen and law enforcement officials which occurred in Roby, Illinois when the local sheriff tried to serve her with a court order and take her into custody for purposes of undergoing an emergency mental health examination.  We were finally successful in our efforts when the General Assembly unanimously approved Senate Bill 1599 to change the procedure for obtaining orders for these examinations.  The bill also calls for the creation of a task force to develop guidelines for local law enforcement agencies regarding cooperation with mental health professionals in enforcing these orders. The task force also has the authority to develop guidelines for any other situation in which law enforcement personnel interact with people with mental illness.


The disability community also scored an important victory with the passage of House Bill 3872, which contains two particularly important provisions.  First, it expands the eligibility for Medicaid coverage for low-income older adults and people with disabilities by raising the maximum income a person can earn and still qualify for Medicaid.  The second significant provision of the bill expands the pharmaceutical assistance program to people with disabilities and seniors by raising the income limits for eligibility and increasing the types of medications covered under the law.


People with disabilities also suffered some notable legislative defeats in this past session.  As it has for the past several years, the General Assembly again failed to enact mental health parity legislation requiring health insurance policies to provide similar coverage for mental illness as for all other illnesses.  House Bill 111 passed the House but did not pass out of the Senate Rules Committee, even though there were negotiations up to the last minute to narrow some of the bill’s provisions in an effort to mollify the bill’s opponents.  However, these efforts proved unsuccessful, leaving Illinois as one of a minority of states that has not adopted parity legislation. 


Equip for Equality strongly supported House Bill 1443, which would have required the Department of Human Services to collect information on the number of individuals with developmental disabilities who have requested and are waiting for community based services.  The bill passed the House but languished in the Senate Public Health and Welfare Committee.


Equip for Equality was an avid supporter of using a portion of the proceeds that Illinois will receive from the settlement of a suit against the tobacco companies for the benefit of people with disabilities.  As the result of this settlement, Illinois stands to receive several hundred million dollars per year for 25 years.  Equip for Equality worked closely with several legislators to ensure that programs for people with disabilities would receive a fair share of these funds.  However, the General Assembly voted to use the current year’s allotment for other purposes.  Equip for Equality will continue its advocacy efforts on this issue in the next legislative session.


We also were involved in lengthy negotiations at the end of the session to pass House Bill 4396.  This bill would establish a registry of employees of state and community agencies providing developmental disability or mental health services who had committed abuse or neglect of a recipient of such services.  A potential employer who provides these services would not be permitted to employ any individual whose name was listed on this registry.  The numerous parties who were involved in the negotiating process were unable to come to agreement on the language of the bill, so it was not even called for a vote.  The sponsor intends to reintroduce the bill.


Finally, the disability community achieved some important successes in the budget passed by the legislature, including the following:

· An increase of over $4 million for the Family Assistance and Home-Based Support Services programs.  This will result in an additional 143 adults and 370 families with minor children with disabilities to receive disability-related services in their homes.

· A 2.5% cost of doing business adjustment for DHS funded community providers of human services.

· A $1.00 increase in the hourly wages paid to personal care attendants to $7.00/hour.

· $10 million for a Medicaid buy-in under rules to be developed by the Department of Public Aid.  This would permit individuals with disabilities to retain their Medicaid benefits when their salaries exceed the permissible monthly limit, by purchasing Medicaid coverage from the state.

Equip for Equality will continue to devote considerable time and effort to ensure that the budget for the state’s next fiscal year contains a significant increase for all disability related services and programs.

ANALYSIS OF BILLS
COMMUNITY INTEGRATION

House Resolution 765

Representative Feigenholtz

Summary


This resolution requires the Department of Human Services to assume overall responsibility for coordinating the state’s response to the requirements of the June, 1999 U.S. Supreme Court decision in L.C. v. Olmstead.  That case held that continued institutionalization of persons with disabilities who could live in more integrated environments with proper supportive services violated the Americans with Disabilities Act.  

Highlights 
House Resolution 765 directs the Department of Human Services to analyze current state policies and service delivery systems for persons with disabilities and to serve as lead agency in developing a comprehensive state plan in accordance with the Olmstead holding.  That plan must include the following elements:

· Procedures to avoid unnecessary institutionalization of persons with disabilities;

· Procedures for placing qualified persons with disabilities in the most integrated setting appropriate for each individual, with appropriate supports;

· Provisions for services and supports along a full continuum from the most integrated to the most restrictive; and

· Creation of a waiting list to move persons with disabilities into the most integrated setting appropriate for them at a reasonable pace that is not driven by the need to keep the state’s institutions fully populated.


In coming up with this plan, the Department must involve all appropriate stakeholders as participants in the development process, including the Departments of Public Aid and Aging, the Illinois State Board of Education, persons with disabilities and their family members, disability advocacy organizations, and service providers.  The various state agencies and departments must cooperate with the Department in this process.  DHS is required to file a report with the House by January 9, 2001.

DEVELOPMENTAL DISABILITIES

Senate Bill 1860, P.A. 91-798

Senator Philip

Summary


The bill changes the name of the Illinois Planning Council on Developmental Disabilities to the Illinois Council on Developmental Disabilities, makes some changes in the definition of the term “developmental disability,” reduces the membership of the Council from 39 to 29, and adds new provisions concerning how the Council carries on its business.  Many of the bill’s provisions mirror the existing federal law which created the Council but which had not previously been codified in Illinois.

Highlights


The Planning Councils on Developmental Disabilities are a creature of federal law under 42 U.S.C. 6000 et seq.  Among other things, the law defines the purpose of the Councils, their composition, and their duties and powers.  With few exceptions, the existing Illinois law regarding the Councils simply referenced the federal statutory requirements.  Senate Bill 1860 changes the Illinois law so it includes many of these federal requirements in detail rather than simply incorporating them by reference. 

The federal law governing the Councils was changed in three significant ways which are also included in Senate Bill 1860.  As noted above, the name of the Councils has been changed by dropping the term “Planning” from the title.  The membership of the Council has also been reduced from 39 to 29 members.  That reduction is intended to occur through attrition from the effective date of the new law up to January 1, 2001.  If the terms of 10 voting members have not expired by this date, the members of the Council serving as of that time shall continue to serve until their terms expire.  Lastly, 60% of the Council members must be individuals with developmental disabilities, parents or guardians of children with developmental disabilities, or immediate relatives or guardians of adults with such disabilities who cannot advocate for themselves.  This was increased from 50% under the prior law.  The remaining Council members consist of various state agencies, Equip for Equality, and local agencies or nonprofit groups concerned with services to people with disabilities.

Senate Bill 1860 also modifies several sections of the existing Illinois law which are not included in the federal statute.  Initially, in the law’s definitional section, the bill modifies the term “developmental disability.”  The current version of that definition lists 5 criteria which must be met for a person 5 years of age or older to be considered to have a developmental disability (e.g., the impairment began before age 22, is likely to continue indefinitely, and results in substantial functional limitations in various areas of major life activity).  Children under 5 years of age are considered to have a developmental disability if they have a substantial developmental delay or specific congenital or acquired conditions with a high probability of resulting in developmental disabilities if services are not provided.

Senate Bill 1860 changes this definition as it applies to children.  The general definition of developmental disability now applies to anyone older than 9 years of age.  A child up to age 9 may be considered to have a developmental disability if: (i) he has a substantial developmental delay or specific congenital or acquired condition, and (ii) he does not meet 3 or more of the 5 criteria described in the general definition of developmental disability but has a high probability later in life of meeting all 5 criteria without proper services and support.  


The manner of appointment of members to the Council and the length of their terms is not covered in any detail under the prior law except to state the Governor shall make these appointments and must rotate the membership of the Council.  Senate Bill 1860 fills in the details.  It provides that appointment to the Council shall be for 3-year terms but that no member may serve for more than 2 successive terms. (This term limit does not apply to the representatives of the state agencies, Equip for Equality, and the local and nongovernmental agencies and private nonprofit groups concerned with services for individuals with developmental disabilities who serve on the Council).  The Council must meet at least quarterly.  A quorum of the Council to conduct business is a simple majority of the total membership, excluding vacancies, unless the bylaws state differently.


The bill includes a long section describing the Council’s duties and responsibilities which restates the requirements of the federal law, including the requirement that the Council promote independence, productivity, self-determination and integration into the community.  The bill also adds language requiring that people with developmental disabilities participate in the design of necessary services, supports and other forms of assistance.  

Senate Bill 1860 deletes the following duties which the former Illinois law had imposed upon the Council.  The Council is no longer required to:

· Submit an annual comprehensive state interagency plan, compiled with input from the principal state agencies that administer programs for people with developmental disabilities, to the Governor and General Assembly;

· Develop principles and values that support integration, productivity and independence for people with developmental disabilities to guide the design of the service system; or

· Increase the capacities and resources of public and private entities through activities to develop a system for providing services that responds to the needs of persons with developmental disabilities and their families.

Effective Date:  July 9, 2000

Statutes Affected: 20 ILCS 4010/2001, 2002, 2003; 20 ILCS 4010/2004.5 (new); 

20 ILCS 4010/2005, 2006

HEALTH CARE

Pharmaceutical and Property Tax Assistance

House Bill 3872, P.A. 91-0699

Representatives Daniels, Madigan, Moore, McGuire and Coulson

Summary


House Bill 3872 expands the coverage of two programs that are important to people with disabilities.  One part of the bill gradually increases the income a person with disabilities can receive and still qualify for Medicaid.  Another part of the bill adds several medications which are covered under the Senior Citizens and Disabled Persons Property Tax Relief and Pharmaceutical Assistance program and also increases the income limit for participation in the program.

Highlights

Under current Illinois law, people with disabilities who would otherwise qualify for Medicaid can participate in that program only if their income does not exceed 41% of the federally defined poverty line.  Under Senate Bill 3872, that figure was increased to 70% of the poverty line as of July 1, 2000.  It will be increased again to 85% of the federal poverty level on July 1, 2001 and will reach 100% on July 1, 2002.  

These income amounts are also to be used to determine the amount of the “spenddown” required for people whose income would ordinarily be considered too high to be eligible for Medicaid.  Individuals whose income exceeds the above amounts can still qualify for Medicaid if, after deducting costs for medical and other types of remedial care, their remaining income is below the new limits.

The other important part of the bill expands the property tax grant and pharmaceutical assistance program available to people 65 years of age and older and people with disabilities.  The income limit for participation in these programs under existing law is $16,000.00 per year for an individual’s household income, regardless of how many people are in the household.  House Bill 3872 changes the eligibility requirements by creating three different income limits based upon the size of the 

household, as follows:

· $21,218 for a household containing one person;

· $28,480 for a household containing two persons; and 

· $35,740 for a household containing three or more persons.


For pharmaceutical assistance, a person’s eligibility is determined by his level of current income in the manner provided for by rules to be published by the Department of Public Health.  

Beginning on January 1, 2001, the medications covered under the pharmaceutical assistance program will be expanded under House Bill 3872 to include drugs for cancer, Alzheimer’s disease, Parkinson’s disease, glaucoma, and lung disease and other smoking related illnesses.  The Department of Public Health is required to promulgate a list of all prescription drugs covered under this program.

Currently, the Department of Public Health is authorized to reimburse an individual only for the cost of the generic equivalent of a prescribed drug.  Under the new law, however, reimbursement must be made at the higher nongeneric cost if the following requirements are met:

· The covered medication contains one or more ingredients defined as a narrow therapeutic index drug under federal regulations (21 CFR 320.33); 

· The prescription states “brand medically necessary”; and

· The physician indicates that a substitution is not permitted.


In another new part of the law, if the covered prescription drug does not meet these requirements, the individual can still purchase the nongeneric equivalent by paying the difference between the generic cost and the nongeneric cost, plus any required co-pay.

House Bill 3872 also reduces the amounts which program participants have to pay for covered medications.  Formerly, for the identification cards which are a required part of the program, an individual below the official poverty line had to pay $40.00 for the card and was responsible for the first $15.00 of prescription costs each month.  The fee for that card has been reduced to $5.00 and all participants who purchase this type of card pay no additional prescription costs.  Individuals above the poverty line previously had to pay $80.00 for the card and the first $25.00 of prescription costs each month.  This card will now cost them only $25.00 and they will be responsible for paying only $3.00 per prescription.  

House Bill 3872 provides one more benefit under this program.  The reduced prices for prescriptions are currently available only until the person receives $800.00 in benefits during the year.  After reaching this limit, he must pay 20% of the cost of each new prescription.  The new law increases this amount to $2,000.00 in benefits per year before the price increase takes effect. 

Finally, the bill requires that in every county of the state, the statements which are sent out explaining the basis of a person’s property tax bill must also include information about eligibility for the property tax relief and pharmaceutical assistance programs and indicate that applications are available from the Department of Revenue.

Effective Date: July 1, 2000, for changes in Medicaid eligibility and the information required on statements accompanying property tax bills;  January 1, 2001, for the changes in standards for property tax and pharmaceutical assistance.  

Statutes Affected: 305 ILCS 5/5-2; 320 ILCS 25/3.15, 3.16, 4, and 5

Spinal Cord Injuries 

Senate Bill 742, P.A. 91-737

Senators Karpiel, Halvorson, Roskam

Summary/Highlights


This bill establishes the Spinal Cord Injury Paralysis Cure Research Trust Fund and the Brain Injury and Spinal Cord Injury Trust Fund as special funds in the state treasury.  

Subject to appropriation, the former fund is to be used by the Department of Public Health to make grants to research facilities in Illinois to conduct research to find a cure for spinal cord injury paralysis.  All monies donated to the state by private individuals or entities for the same purpose will also be held in this fund.

The latter fund, again subject to appropriation, is to be used by the Department of Human Services to fund community-based rehabilitation service programs in accordance with priorities and criteria established by the Advisory Council on Spinal Cord and Head Injuries.

Effective Date: June 2, 2000

Statutes Affected: 30 ILCS 105/5.541 (new); 30 ILCS 105/5.542 (new); 

30 ILCS 105/6z-50 (new)

Advance Directives 

Senate Bill 1555, P.A. 91-789

Senators Munoz, Del Valle, N. Mitchell, Obama, Smith

Summary/Highlights


Senate Bill 1555 requires the Department of Public Health to prepare and publish a 

summary of advance directives law in Illinois, which must be disclosed to patients entering a hospital under the federal Patient Self-Determination Act.  This includes the Power of Attorney for Health Care and the Mental Health Treatment Preference Declaration.  Publishing this list on the World Wide Web is sufficient to meet the requirements of the bill.  Spanish language versions of the summary and the advance directives themselves must also be made available on the Web.

Effective Date:  June 9, 2000

Statutes Affected:  20 ILCS 2310/2310-600 (new)

MENTAL HEALTH

Mental Health Treatment in Nursing Homes

House Bill 182, P.A. 91-799

Representatives Lang, Scott, Bellock, Schoenberg, McKeon

Summary/Highlights

House Bill 182 for the first time addresses the issue of providing mental health care and treatment to people with mental illness who reside in nursing homes.  

The bill has two companion provisions which accomplish this goal.  By January 1, 2001, the Department of Public Health is required to file proposed rules with the Joint Commission on Administrative Rules, “regarding the  provision of services, including assessment, care planning, discharge planning and treatment, by nursing facilities to residents who have a serious mental illness.”  By the same date, the Department of Public Aid must file proposed rules regarding payment for these services.

Effective Date: June 13, 2000

Statutes Affected:  210 ILCS 45/3-202.2 (new); 210 ILCS 45/3-212; 

305 ILCS 5/5-5.5 (new)

People Found Not Guilty by Reason of Insanity

HB 3180, P.A. 91-770

Representatives Durkin, Bill Mitchell, O’Connor, Bost, John Jones

Summary/Highlights
This bill makes it more difficult for criminal defendants found not guilty by reason 

of insanity, all of whom reside in state operated mental health facilities, to transfer to a nonsecure setting or obtain a conditional or outright release into the community.


The prior law made a distinction in the procedure to be followed when the facility director sought to have the individual transferred or when the individual on his own sought such a transfer.  In the former case, at the judicial hearing on the issue, the burden of going forward with the evidence and the burden of proof were on the state to show that the individual should remain in the secure facility.  But when the defendant on his own filed a petition in court seeking such a transfer, the evidentiary burden was placed upon him.  


HB 3180 changes this procedure so that in any situation in which a transfer of the defendant is sought to move him to a less secure setting, the defendant (or any person on his behalf) bears the burden of going forward with the evidence and has the burden to prove his entitlement to the transfer under the existing standard of clear and convincing evidence.

Effective Date:  January 1, 2001

Statutes Affected:  730 ILCS 5/5-2-4

Commitment Procedure and Rights in Institutions
House Bill 3548, P.A. 91-0276

Representatives Lindner, Bellock, Lang, Eileen Lyons, Crotty

Summary

As noted earlier, this bill resulted from a series of meetings held over many months involving numerous stakeholders in the mental health system, under the direction of Rep. Pat Lindner.  As a result of these negotiations House Bill 3548 was presented as an agreed bill on behalf of all the participants in those discussions (except for the opposition of one party to some of the notice provisions).  The bill makes substantial changes in the Mental Health and Developmental Disabilities Code, advancing the rights of people with mental illness by changing the pleading requirements in a petition for involuntary commitment, streamlining the commitment and forced medication hearings, enhancing the qualifications required for a person to be defined as a psychiatrist under the Code, and increasing the rights of recipients regarding the use of emergency medications, restraint, and seclusion.

Highlights

The first important change made by House Bill 3548 is in the definition of “psychiatrist” under the Mental Health Code.  The existing definition would include any physician who had 3 years of training or primary experience in the diagnosis and treatment of mental illness.  Thus, whatever his training, a physician who had treated people with mental illness would qualify.  House Bill 3548 mandates that all psychiatrists have proper training by requiring that they have successfully completed an accredited residency program in psychiatry.

A new term was added to the definition section of the Mental Health Code, “substitute decision maker.”  This refers to a person who has the authority to make decisions for an individual under the Powers of Attorney for Health Care Law or under the Mental Health Treatment Preference Declaration Act.  The prior law gave a person’s guardian an important role in many areas of mental health treatment but omitted the individual designated by the recipient of services under one of these advance directives.  House Bill 3548 has changed this and a new term was needed to reflect the expanded role of this person.

Section 1-119 of the current Mental Health Code contains the standards for involuntary commitment to a mental health facility.  The same section also requires that within 7 days after admission under a commitment order, every person must receive a comprehensive physical and mental examination and social investigation to determine if some program other than hospitalization will meet that person’s needs, with preference given to treatment in the community.  

The drafters of House Bill 3548 believed that this examination and investigation should be required for every person who enters a mental health facility, whether involuntarily or otherwise.  Therefore, this portion of Section 1-119 was deleted and a section of the Code was added which contains this language, new Section 3-205.5.  The time frame for conducting the examination and investigation was also shortened to 72 hours after admission, excluding weekends and holidays.  Minor changes were made in the description of the examination and investigation to indicate that the ultimate goal was to provide treatment which would return the person to his or her own home or community.

Another area in which the law has been changed is in the preparation of an admittee’s individual services plan concerning his or her treatment.  Formerly, the law permitted only the person’s nearest of kin or guardian, where appropriate, to participate in the formulation and review of the plan.  This was changed to give the recipient more choice about the parties who should participate in this process.  Accordingly, House Bill 3548 eliminated the automatic preference for the recipient’s nearest of kin.  The new law requires the recipient’s guardian, substitute decision maker (if any), and any other individual designated in writing by the recipient to participate in formulating and periodically reviewing the plan.  The facility must also notify the recipient of his or her right to designate someone for this purpose.  

The same section of the Mental Health Code (2-102(a)) requires that a recipient be provided with adequate and humane care and services in the least restrictive environment.  The new law adds that the facility shall take into consideration the recipient’s views in determining whether treatment is being provided in the least restrictive environment.  Under the prior law, providing care and treatment to the recipient included the regular use of sign language for hearing impaired persons for whom sign language was the primary mode of communication.  That has been expanded under House Bill 3548 to require the facility to make reasonable accommodation of any physical disability of the recipient.  Also, if the person is unable to communicate effectively in English, reasonable attempts must now be made to provide services in a language that the recipient understands.

Where an individual presents a physical danger to himself or others while in a mental health facility, the Mental Health Code permits the use of three involuntary methods to defuse the situation - administering emergency medication, applying  physical or mechanical restraints, or putting the person into seclusion.  Under new Section 2-200(d) of the Code, upon commencement of services or as soon thereafter as the condition of the recipient permits, the facility must advise him or her of the conditions under which any of these methods can be used and solicit that person’s preference should the occasion arise where they might be necessary.  This preference must be noted in the person’s record and communicated to his or her guardian and substitute decision maker, if any, plus any other individual designated by the recipient.  Prior to employing any of these coercive measures, the facility must give due consideration to the recipient’s preference, whether communicated to the facility by the recipient or as indicated in any advance directive.  The preferences must also be noted in the recipient’s treatment plan.

The emergency medication provision under the Code (Section 2-107) has been changed under House Bill 3548.  As a general matter, any adult recipient in a mental health facility has the right to refuse any services, including medication.  Once refused, medication or other forms of treatment cannot be given unless necessary to prevent the recipient from causing serious and imminent physical harm to himself or herself, or to others (with the exception of court ordered medication discussed below).  House Bill 3548 also adds the requirement that no less restrictive alternative is available.  

The bill clarifies the procedure in these emergency situations governing the use of “authorized involuntary treatment” -  psychotropic medication or electroconvulsive therapy (ECT).  The prior law permitted the use of authorized involuntary treatment against the person’s will for up to 3 consecutive days, excluding weekends and holidays, where the recipient was a danger to himself or others.  House Bill 3548 clarifies that the time period is 72 hours (except weekends and holidays).  Although it was implicit in the existing law, the bill explicitly states that if during that time a petition is filed for a court hearing to approve the use of authorized involuntary treatment for up to 90 days for treatment purposes, the emergency use of authorized involuntary treatment can continue until the final outcome of that hearing.  There was no change of the requirement under current law that this extended time period applies only as long as the threat of danger to the recipient or others is present; the use of this form of intervention must be justified every 24 hours by a physician or nurse under his or her supervision, after personally examining the recipient.  

Under new Section 107(g) added by House Bill 3548, no long-acting psychotropic medications can be used in these emergency situations.  This refers to medications, such as Haldol Deconoate and Prolixin Deconoate, which are designed so that a single dose will have an intended clinical effect for at least 48 hours.  The purpose of this provision is to ensure that the Code’s procedure for obtaining a court order for long-term application of these medications is not obviated by using drugs in emergency cases which have a long-term impact on the person. 


Section 2-107.1 of the Code governs the procedure for administering authorized involuntary treatment in nonemergency situations for up to 90 days without the person’s informed consent. This section requires a court hearing at which the petitioner must prove by clear and convincing evidence all 7 elements the law imposes to obtain a court order for this purpose (e.g., that because of his or her mental illness, the person is suffering deterioration in the ability to function, that the benefits of the treatment outweigh the harm, and perhaps the most important, that the recipient lacks the capacity to make a reasoned decision about the treatment).  

House Bill 3548 made many changes to this section.  It permits the petitioner to provide a copy of the petition and notice of the hearing up to 3 days prior to the hearing date rather than giving 10 days’ notice under existing law.  Notice will now be permitted to be made by facsimile provided that the person served acknowledges service within 24 hours.  If the petitioner does not receive the acknowledgment within this time period, service must be made by personal delivery.  However, if the forced medication hearing is requested to be held immediately after the hearing on involuntary commitment, then the notice requirement shall be the same as the notice required for the commitment hearing.  In that case, the forced medication petition must be filed along with the petition for a hearing on commitment.

House Bill 3548 shortens the time period within which a petition for forced medication or ECT must be heard by the court.  The case must be set for hearing within 7 days after the petition is filed (reduced from 14 days).  Previously, the court could grant continuances up to 14 days to any party to adequately prepare for the hearing and additional continuances, without limit, if agreed to by all the parties.  House Bill 3548 restricts this to a 7-day continuance by any party as a matter of right, an additional 7-day continuance if the court believes additional time is needed for the party to adequately prepare for the hearing or under exceptional circumstances, and a third continuance of up to 21 days only if the respondent needs the time to secure an independent psychiatric examination, to provide the respondent with a trial by jury, or to arrange for a substitution by counsel on behalf of the respondent.  

The prior law required that separate hearings be held on a petition for involuntary commitment and a petition for forced medication or ECT.  It was never clear whether this required the hearings to be held on separate days or before different judges or juries.  House Bill 3548 specifically states that the two hearings can be held back to back before the same judge (and the same jury if the person requested a jury).

The bill makes one change in the elements that must be proved for the court to order involuntary medication or ECT.  Formerly, the petitioner had to show that because of the person’s mental illness or developmental disability, he exhibited any one of four specified characteristics, including disruptive behavior.  That last criterion has been deleted from Section 2-107.1 under the new law.

The required allegations in a petition for involuntary commitment have been expanded under Section 3-601(b).  For the first time, the petitioner must include the signs and symptoms of the person’s mental illness.  The allegations are no longer restricted to only describing the acts or significant threats which support the claim.  The pleading requirements have been changed to require that a petition contain a description of any acts, threats, or other behavior or pattern of behavior which show that the person meets the commitment standards.  If there is a substitute decision maker, his or her name and address must now be listed in the petition.

In addition to what has already been stated about the expanded role of the substitute decision maker under House Bill 3548, changes were made in several other provisions of the Mental Health Code to require that the substitute decision maker be given the same notice that is given to the recipient of services in various situations.  These are as follows:

· The risks, benefits and side effects of psychotropic medication and/or ECT which the physician proposes to administer, as well as alternatives to the proposed treatment (Section 2-102(a-5));

· The right to refuse medication and all any other generally accepted mental health or developmental disability services. (Sections 2-107(a) and 2-107.1(a)).  If the medication or other services are refused, the substitute decision maker shall be informed of alternative services available, the risk of alternative services, and the possible consequences to the recipient of the refusal of such services (2-107);

· The recipient’s rights guaranteed by the Code which are relevant to the recipient’s treatment (Section 2-200(a)); and

· Any restriction of the recipient’s rights, including the use of restraint or seclusion (Section 2-201(a)).

House Bill 3548 also addresses the role of law enforcement personnel under the Mental Health Code.  Section 6-103(d) was added to provide protection for law enforcement officials when acting in good faith in rendering emergency assistance or otherwise enforcing the provisions of the Code.  The individual officer and his supervisor or employer are immune from any civil liability unless the act in question is the result of willful or wanton misconduct.


The bill makes one other significant change to the Mental Health Code.  It deletes all references in the Code (and the State Employee Indemnification Act) to Community Service Areas and mental health centers located within such service areas.  Although authorized by prior law, no Community Service Areas were ever established and this language in the Code became surplusage.


Finally, House Bill 3548 adds a new exception to the Mental Health and Developmental Disabilities Confidentiality Act, which also involves law enforcement.  New Section 10(e) of the Act applies in those situations in which a peace officer transports an individual to a mental health facility.  If the facility decides to release the individual within 48 hours, excluding weekends and holidays, and the officer has requested notice, the facility must notify the local law enforcement authority prior to releasing the person.  This information may be redisclosed as necessary to alert the appropriate enforcement or prosecuting authority.  

Effective Date:  June 2, 2000

Statutes Affected:  5 ILCS 350/1; 405 ILCS 5/1-110.5 (new) and 1-113.5 (new);

405 ILCS 5/1-114.2, 1-114.3, 1-114.4 and 1-114.5 (all repealed);

405 ILCS 5/1-119, 1-121, 2-102, 2-107, 2-107.1, 2-200, 2-201;

405 ILCS 5/3-205.5 (new);

405 ILCS 5/3-207, 3-208, 3-300, 3-400, 3-405, 3-502, 3-503, 3-504, 3-601; 

405 ILCS 5/3-601.1 (repealed);

405 ILCS 5/3-603, 3-606, 3-607, 3-702, 3-704, 3-706, 3-810, 3-811, 3-812, 3-902, 3-909, 

5-104, 5-117, 6-103; 

740 ILCS 110/10(e) (new)

Dentists/Dental Hygienists with Mental Illness

Senate Bill 1323, P.A. 91-689

Senators Burzynski, Munoz

Summary


Prior to the enactment of Senate Bill 1323, the Illinois Dental Practice Act permitted the Department of Professional Regulation to refuse to issue or renew, or revoke, suspend, or take any other disciplinary action with regard to a license for a dentist or dental hygienist based upon a physical illness which affected one’s ability to practice his or her profession.  This bill adds mental illness which affects one’s abilities to practice as a separate grounds for taking such action.  It also establishes the procedure for imposing these penalties, which are the same for a physical or mental illness. 

Highlights

The prior version of the Dental Practice Act listed numerous grounds for taking disciplinary action against a dentist or dental hygienist licensed under the Act.  This list included physical illness, including deterioration through the aging process, or loss of motor skills that affected a dentist’s ability to practice dentistry with reasonable skill and safety.  In order to enforce any disciplinary action against a dentist or dental hygienist, the Department of Professional Regulation was authorized to hold an administrative hearing.

Senate Bill 1323 adds mental illness as a grounds for disciplinary action upon the same basis as physical illness.  It also adds some additional remedies available to the Department in enforcing these provisions, which apply with equal force whether the basis for taking action is a physical or mental illness.

First, the Department at its own expense may compel a person to submit to a physical or mental examination; the individual is permitted to have his or her own physician present.  The physician can be compelled to testify before the Department as to his or her findings.  No information can be excluded because of the physician/patient privilege.  Failure to submit to an examination is grounds for suspending the person’s license (until he or she agrees to be examined) if the Department determines after a hearing that the refusal to be examined was without reasonable cause.

If the Department finds an individual unable to practice because of a physical or mental illness, it may require that he or she submit to care, counseling or treatment by a physician approved or designated by the Department as a condition for continued, reinstated or renewed licensure to practice.  Alternatively, in lieu of ordering such treatment, the Department may file a complaint to immediately suspend, revoke, or otherwise discipline the person’s license.  If any conditions or restrictions are imposed upon the license of a dentist or dental hygienist to allow him or her to continue practicing, and the individual fails to comply with these conditions or restrictions, the Department has the right to immediately suspend the person’s license pending a hearing.

Senate Bill 1323 makes substantial changes in the hearing procedure when a complaint is filed against a dentist or dental hygienist for refusal, suspension or revocation of his or her license for any of the reasons stated under the Dental Practice Act.  Prior to taking a statement from the person who is the subject of a complaint or investigation, the investigator must notify that person in writing that he or she: (i) is the subject of a complaint, (ii) is not required to immediately proceed with the interview, and (iii) can seek consultation prior to consenting to be questioned.  However, the failure of the investigator to comply with these requirements cannot be the sole grounds for dismissing either a pending investigation or an order of the Department which was entered after finding a violation.

If the Department, based upon a complaint or its own initial investigation, finds there is a possible violation of the Dental Practice Act, it may either schedule a formal hearing or request that the dentist or dental hygienist attend an informal conference.  The request for a conference must contain a description of the charges against him or her.  That person is permitted to have legal counsel at the conference.  If the conference results in a consent agreement, that agreement must be approved by the Department’s Director and the Board of Dentistry.  If the parties fail to reach a consent agreement or the agreement is not approved, a formal administrative hearing is held.  Participation in the settlement conference, and any admissions or stipulations made during the conference, cannot be used against any party at the administrative hearing, nor do any of these become part of record of that hearing.

Effective Date:  January 1, 2001

Statutes Affected:  225 ILCS 25/4, 25/18, 25/23; 225 ILCS 25/23b (new);

225 ILCS 25/25

Commitment Hearings

Senate Bill 1508, P.A. 91-787

Senator Parker

Summary/Highlights


Senate Bill 1508 is the product of Senator Parker’s Mental Health Task Force, which was established by Senate resolution to determine whether the state is fulfilling its responsibilities toward its citizens who may need mental health evaluation and treatment.  Equip for Equality was a member of that task force.  The bill parallels House Bill 3548 by changing the definition of psychiatrist, modifying the notice provisions for commitment and forced medication hearings, shortening the time within which petitions for forced medication must be heard by the court, and permitting the commitment and medication hearings to be held consecutively before the same judge and jury, if a jury was requested.


The bill also made a significant change in the length of time that commitment and forced medication orders remain in effect.  Under the former law, the initial court order authorizing forced medication or ECT expired after 90 days.  In order to continue forced treatment beyond that time period, a new petition had to be filed and a new court hearing was held.  The second forced medication order was also valid for 90 days. This procedure could go on indefinitely.  However, the initial court order for involuntary commitment was valid for 180 days, at which time a new petition had to be filed to extend that time period for another 180 days, and so on.


The members of Senator Parker’s Task Force believed that putting both proceedings on the same time schedule would result in a more efficient use of judicial resources while still protecting the rights of all parties.  This change would reduce the number of court hearings and require fewer court appearances by counsel, witnesses, and the recipient, if he or she chose to appear.  

To reach this result, the court orders authorizing involuntary commitment and forced medication were both put on a 90/90/180 day schedule.  In other words, the first and second court orders for commitment were shortened to 90 days, with any subsequent orders lasting 180 days.  The time period for the first two medication orders would remain at 90 days, but any further medication orders were extended to 180 days.  Provided that the initial court orders on both petitions were entered on the same day, all subsequent court proceedings for continued commitment and use of forced medication could also be held on the same day.
Effective Date:  January 1, 2001

Statutes Affected:  405 ILCS 5/1-121, 5/2-107.1, 5/3-813

Emergency Mental Health Examinations

Senate Bill 1599, P.A. 91-837

Senators Parker, Smith, Obama, Munoz, N. Mitchell

Summary


Senate Bill 1599 is another product of Senator Parker’s Mental Health Task Force.  It has several purposes:

· To add due process protections to the procedure under the Mental Health Code for ordering emergency mental health examinations;

· To grant additional rights to the party who is taken to a facility for an examination; 

· To develop a model protocol for law enforcement to work with mental health professionals in enforcing orders for such examinations; and 

· To possibly develop other model protocols in other situations in which people with mental illness come into contact with peace officers.  

Highlights
The language of Senate Bill 1599 was initially drafted by Equip for Equality in response to the many concerns people expressed to Equip for Equality after the 39-day standoff between law enforcement and Ms. Shirley Allen in late 1997 in Roby, Illinois, when she refused to accompany sheriff's deputies who were attempting to enforce an order for an emergency mental health examination.  

The law currently permits a court to enter an order commanding a peace officer to take an individual into custody for the purpose of transporting him or her to a mental health facility for an examination, without any notice to that person, who is neither present in court nor represented by counsel.  In entering its order, the court is not required to hear any testimony but may make its ruling based solely upon the statements contained in a petition which any adult can file. The individual first becomes aware of the proceedings when the officer shows up unannounced at the door to take him or her away.  

Under Senate Bill 1599, the petitioner must allege that he or she made a diligent effort without success to persuade the individual to voluntarily appear for a mental health examination, unless making such an attempt would cause danger to the petitioner, that individual, or others.  The bill requires that the petitioner also must allege specific facts to support the request for a court order for this examination and to testify under oath concerning those facts.

Upon the individual's arrival at the mental health facility for examination purposes, he or she will now be entitled to provide the facility with the names of people he or she wants notified regarding his or her whereabouts.  The facility must make all reasonable attempts to contact at least two of these people (if only one name is given, then the facility only needs to contact that person).

In an effort to reduce the possibility of another dangerous confrontation arising from the enforcement of these court orders, Equip for Equality believed it was important to devise a system to involve mental health professionals in the process.  To accomplish this goal, Equip for Equality held a series of meetings with representatives of the DHS Office of Mental Health and with several law enforcement groups.  As a result of those meetings, a consensus emerged among the parties that is reflected in new Section 3-704.1.  It authorizes the Illinois Law Enforcement Training Standards Board to convene a task force to develop a model protocol for local law enforcement departments concerning the involvement of mental health professionals in the enforcement of court orders for emergency mental health examinations.  The task force also has the discretion to develop model protocols for any other situations in which law enforcement officers come into contact with people with mental illness.  

The task force will have a maximum of 19 members composed of representatives from law enforcement, community mental health providers, state and private psychiatric hospitals, the Office of Mental Health, and the general public, including at least one individual who has used mental health services.  Prior to formal adoption of the protocol(s), the Board must convene a public hearing to solicit the input of individuals with mental illness and their family members, mental health advocacy organizations, and any other interested members of the public. 

By March 1, 2001, the Board is required to submit to the General Assembly any model protocols that it has adopted. 

Effective Date:  June 16, 2000

Statutes Affected:  405 ILCS 5/3-603, 5/3-701, 5/3-704; 405 ILCS 5/3-704.1 (new)

Continuation of Senate Mental Health Task Force

Senate Resolution 203

Senator Parker

Summary/Highlights


Senate Resolution 203 continues Senator Parker’s Mental Health Task Force for another year but with a different purpose and additional members.  The new task force will examine the laws of the state to determine ways to improve the treatment of people with mental illness who are in pretrial detention facilities.  Representatives from the Illinois Department of Corrections, State Appellate Defender, Illinois Sheriffs’ Association, and the John Howard Association were added to the original task force membership.  The task force  is required to report its recommendations for legislation to the Senate by no later than December 31, 2000.

MISCELLANEOUS

Property Taxes

Senate Bill 1317, P.A. 91-859

Senator Maitland

Summary/Highlights


Senate Bill 1317 amends the Property Tax Extension Limitation Law in the Property Tax Code.  It provides that, beginning with the 2001 levy year and upon written direction of a county or township board to provide for the care and treatment of persons with developmental disabilities, the county clerk shall calculate a separate limiting property tax rate for funds to be used for this purpose.  The county clerk must also calculate a separate limiting rate for the aggregate of other county or township funds  in order to reduce those funds as required by law.  The bill sets out the requirements for calculating these limiting rates. 

Effective Date:  June 22, 2000

Statutes Affected:  35 ILCS 200/18-195

Power of Attorney
Senate Bill 1567, P.A. 91-790

Senator Silverstein

Summary/Highlights


The bill governs situations in which an agent under a power of attorney is acting on behalf of an incapacitated principal, which is a new term under the Illinois Power of Attorney Act.   It is defined as someone who has a guardian appointed for him or her under the applicable provisions of the Probate Act, and in other situations where:

· A physician has examined the individual and determined that he or she lacks decision making capacity; 

· The physician has made a written record of this determination, which has been signed within 90 days of the examination; and

· The written record has been delivered to the agent.

Senate Bill 1567 states that the agent for an incapacitated principal, in certain situations, must provide records of all receipts, disbursements and significant actions taken under authority of the agency.  This obligation arises when a request for these records is made in the course of an investigation of elder abuse or neglect under the Elder Abuse and Neglect Act, or in an investigation of financial exploitation of a nursing home resident under the Illinois Act on the Aging.  

Additionally, for powers of attorney executed on or after the effective date of the new law, a witness must sign the document and attest that he or she believes the principal to be of sound mind and memory.

Effective Date:  June 9, 2000

Statutes Affected:  755 ILCS 45/2-7.5 (new); 755 ILCS 45/3-3

SPECIAL EDUCATION

Teacher Certificates

House Bill 2940, P.A. 91-0765

Representatives Delgado, John Jones, Jerry Mitchell, Crotty, Julie Curry

Summary/Highlights

House Bill 2940 provides that in preschool programs under Section 2-3.71 of the School Code, teachers with special education endorsements on their special teaching certificates are not subject to the statutory requirement that they hold an early childhood teaching certificate.

Beginning February 15, 2000, the same exemption also applies to teachers in preschool programs who exchange a special certificate which has a special education endorsement under the procedure established by the School Code.

Effective Date:  June 9, 2000

Statutes Affected:  105 ILCS 5/21-4

Surrogate Parents

Senate Bill 1447, P.A. 91-784

Senator Cronin

Summary/Highlights


Senate Bill 1447 amends the Children with Disabilities Article of the School Code.  It provides that whenever the term “parent” is used, it includes a foster parent.  Under current law, a surrogate parent can be appointed for a child only when his or her parents or guardian is not known or is unavailable.  Under the bill, a surrogate parent can also be appointed when the child is a ward of the state residing in a residential facility.  For these latter children, the surrogate parent may be an employee of a nonpublic agency that provides only noneducational care.

Effective Date:  June 9, 2000

Statutes Affected:  105 ILCS 5/14-8.02

TRANSPORTATION

License Plates/Parking Decals

House Bill 3176, P. A. 91-769

Representatives McGuire, Silva, Holbrook, Boland

Summary/Highlights


Under House Bill 3176, the Secretary of State can issue person with disabilities registration plates or person with disabilities parking decals to the following additional entities: state or municipal agencies, limited liability companies, nursing homes and convalescent homes.

Effective Date:  June 9, 2000

Statutes Affected:  625 ILCS 5/3-616

Paratransit

House Resolution 513

Representatives Saviano, Hoffman, Wojcik, Mathias, O’Brien

Summary/Highlights


Current federal regulations regarding the PACE paratransit service for people with disabilities require all nonsubscription users of the system to schedule their rides by calling at 5:30 a.m. the previous day.  This applies even if the person uses the service at the same time and for the same destination every day.  Subscription riders of the system do not have to call in.  However, the regulations permit only 45% of the riders on a PACE route to be subscription riders, and the waiting list to become a subscription rider is 3-4 years.  

This resolution urges Congress to require the PACE paratransit service to change this policy in two ways: (i) by allowing individuals who have the same time and destination schedules every day to become subscription riders as soon as they have been accepted for the service, and (ii) to increase the percentage of riders who are allowed to be subscription riders.
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