LEGISLATIVE SUMMARY AND ANALYSIS

92ND GENERAL ASSEMBLY, YEAR 2002 SESSION

Overview


The second session of the 92nd General Assembly commencing in January, 2002 was dominated by debate over how to eliminate a state budget deficit of over $1 billion.  Spending for community based mental health and developmental disability services was initially targeted for substantial cuts but fortunately funding for these disability programs was restored to its original levels in the final budget.  Additional financial resources that became available because of the closure or downsizing of state facilities was only partially redirected into community programs while the remainder was used to reduce the budget deficit (see below for more details).


This Legislative Summary and Analysis reports on legislation that had a direct impact on people with disabilities.  The bills listed in the body of the summary have been passed by both houses of the General Assembly and have been signed into law by the Governor.  Each bill summary shows the bill number, the name(s) of the primary sponsor(s) in the House and Senate, the public act number, the effective date of the new law, and the statutory reference in the Illinois Compiled Statutes.


Here is a summary of the most important issues affecting the disability community that were considered by the General Assembly in the past session:

Waiver of the State’s Sovereign Immunity

House Bill 3772 would have waived Illinois’ sovereign immunity to permit lawsuits to be brought against the state by state employees for money damages in federal court under the Americans with Disabilities Act (ADA) and other specified laws (sovereign immunity is a doctrine that prevents states from being sued without their consent).  This bill became necessary as a result of the Supreme Court’s recent decision in the Garrett case, where the Court held that ADA employment discrimination suits for money damages against a state by its employees with disabilities could not be filed unless the state agreed to permit itself to be sued by waiving its sovereign immunity.  Illinois had not previously waived its immunity to permit suits of this nature under the ADA and House Bill 3772 would have accomplished this result.


Unfortunately, despite Equip for Equality’s strong support, the legislature failed to pass House Bill 3772.  Equip for Equality will continue to advocate for a waiver of sovereign immunity in the next session of the General Assembly so that state employees with disabilities will be able to enforce their legal rights under the ADA.

Legislative Inaction on Olmstead 


The U.S. Supreme Court issued its decision in the Olmstead case in June 1999.  Briefly, the case held that unjustifiably maintaining persons with disabilities in an institutional setting when those individuals wanted to live in the community and were able to do so with appropriate support services was discrimination prohibited by the Americans with Disabilities Act, provided that placing them in the community could be reasonably accommodated with the resources available to the state and taking into consideration the needs of others receiving state supported services.

Since the date of that decision, Illinois has taken no significant action to comply with the Court’s mandate.  Again this year, several Olmstead bills were introduced in the General Assembly but none of them passed, similar to what has occurred in prior legislative sessions.  Hopefully, continued advocacy by the disability community with the new governor and legislature will result in a stronger commitment on the part of the state to implement the Olmstead decision.

Special Education


Senate Bill 1843 required the State Teacher Certification Board to issue temporary special education teacher certificates for a three year period to meet the shortage of special education teachers.  Individuals who were granted these certificates had to hold a valid substitute teacher’s certificate and be enrolled in an approved special education teacher preparation program (among other requirements).  Equip for Equality and other disability advocates expressed concerns that the bill might have permitted individuals who were not properly qualified to teach special education students.  Several organizations involved in special education opposed the bill and it did not pass.   The shortage of special education teachers is a serious problem that still needs to be addressed again in the future.  It is a complicated issue and there are no simple solutions.

Emergency Evacuation of People with Disabilities

The General Assembly passed and the Governor signed into law the Emergency Evacuation Plan for People with Disabilities Act.  The Act requires owners of high rise buildings to establish a plan to evacuate people with disabilities in an emergency, when those individuals have notified the owner that they need assistance.  The Act exempts from its requirements any municipality with a population over 1,000,000 that has adopted its own emergency evacuation plan as of the law’s effective date. 

The State Budget


 Even though the state experienced one of the worst budget crises it has ever been through, the disability community fared relatively well, thanks to the efforts of so many legislative supporters and the hard work of disability advocates.  

Originally, the Governor proposed a 5% across the board cut in funding for community mental health and developmental disability programs, as well as targeted cuts for specific programs, for the fiscal year 2003 budget that began on July 1, 2002.  The new budget eliminated a 2% annual cost of doing business increase for community mental health providers scheduled to begin on July 1 that had been approved in the previous legislative session of the General Assembly.  The Governor also cancelled a ½% cost of doing business increase for community mental health providers that was supposed to have taken effect in April, 2002.

The fiscal year 2003 budget initially approved by the General Assembly restored all proposed cuts in community programs plus the 2% cost of doing business increase for providers.  However, the Governor vetoed the latter and the legislature failed to override his veto.  As a result, the final budget included funding for community services without any reductions but community mental health agencies did not receive any additional state funding.  Because of insufficient state financial support, many providers had already been forced to cut back mental health programs and reduce staff levels.  The state’s failure to fund a cost of doing business increase will make it even more difficult for these agencies to provide quality services to their constituents.


The final state budget requires the closing or downsizing of several state institutions serving people with mental illness and/or developmental disabilities.  On the mental health side, Zeller Mental Health Center will be closed, while the combined census at Alton and Elgin Mental Health Centers is to be reduced by over 100 beds.  Approximately $20 million of the total savings achieved by these measures is supposed to be redirected into community hospital and outpatient mental health services.  However, several million additional dollars that also became available from the closing or downsizing will be used to reduce the budget deficit.

 The overall budget for the remaining state mental health facilities was reduced to a level that is likely to result in layoffs of hospital staff.  In addition, the funding for medications in state hospitals was also trimmed, which could restrict the availability of certain medications for the treatment of mental illness. 


With regard to developmental disability facilities, that part of Singer Mental Health and Developmental Disabilities Center that serves people with developmental disabilities will close and the expected savings will be used to fund 23 new Community Integrated Living Arrangement (CILA) slots.  CILAs are small residential settings for people with disabilities that house no more than eight individuals and offer supports designed to address the unique needs of each resident.  The closing of Lincoln Developmental Center will fund 68 CILA openings plus new staff at other state developmental centers where Lincoln residents are being placed.  Once again, however, the balance of the savings was targeted for deficit reduction.


The budget additionally provides for 110 new emergency CILAs, 200 “conversions” from Intermediate Care Facilities for people with Developmental Disabilities to CILAs, and 100 CILAs from people moving out of state DD institutions (where the funds which would otherwise be used for institutional care for these individuals will pay for the CILA placements).  

Unfortunately, it appears as of this writing that the state’s fiscal problems have not been resolved.  Not only is it possible that the current budget might be cut back in the months to come but that the fiscal year 2004 budget (starting July 1, 2003) might also contain new spending reductions.  In that event, Equip for Equality will work together will other disability advocates to try to ensure that programs benefiting the disability community will be spared in the process.

ANALYSIS OF LEGISLATION

GUARDIANSHIP

Public Guardian

Senate Bill 1949, P.A. 92-0840

Senator Roskam

Summary/Highlights


Senate Bill 1949 deals with the powers and duties of the public guardian.  Each county in the state has a public guardian.  In guardianship proceedings where there is no family member who is willing to serve as guardian for an adult who meets the statutory standards for guardianship, the public guardian is appointed by the court as guardian where the value of the person’s estate exceeds $25,000.00.  In cases where the estate is worth less than $25,000.00, the Office of State Guardian of the Guardianship and Advocacy Commission is appointed guardian.


Under Senate Bill 1949, when the public guardian is appointed guardian by the court, and the ward’s estate is subsequently reduced to less than $25,000.00, the court may upon petition of the public guardian transfer the guardianship to the Office of State Guardian.  


The public guardian is entitled to receive fees for the services it provides in the amount awarded by the court, upon filing an affidavit describing these services, at such times as the court may direct.  Senate Bill 1949 permits the public guardian to petition the court for fees on a quarterly basis, or sooner if approved by the court.  This new provision does not apply in a county with a population exceeding 3,000,000 people.


Senate Bill 1949 amends the law to provide for the first time that the public guardian is also entitled to fees when he or she is appointed temporary guardian for an adult under an emergency petition when the court finds that the temporary guardianship is necessary to protect the proposed ward’s health, welfare or estate.

Effective Date: August 22, 2002

Statutes Affected:  755 ILCS 5/13-5

MEDICAL TREATMENT

School Bus Transportation

House Bill 5939, P.A. 92-0580

Representatives May, Garrett, Mendoza, Crotty, Pankau

Summary/Highlights


House Bill 5939 encourages school districts to create an emergency medical information form for bus drivers and emergency medical technicians with regard to students with special needs or medical conditions.  The child’s parent or legal guardian may fill out the form and submit it to the school that the child is attending. The form may include information provided by the parent or guardian concerning the student’s relevant medical conditions, medications that are being taken, the student’s communications skills, and how a bus driver or emergency medical technician should respond to certain behaviors of the student.

Effective Date: July 1, 2002

Statutes Affected:  105 ILCS 5/10-20.35 (new); 105 ILCS 5/34-18.23 (new)
Medicaid Spenddown

House Resolution 865

Representative Feigenholtz 

Summary/Highlights


Under the Medicaid program, if an individual’s or couple’s income is too high to qualify for Medicaid benefits, they can still become eligible by first spending down their monthly income on medical bills to reach the Medicaid eligibility levels. 


Federal law permits the Department of Public Aid to give Medicaid recipients the option of pre-paying their spenddown amount, similar to a monthly insurance premium.  Several states have established successful pre-payment programs.  This alternative to the current Illinois policy may benefit individuals by allowing them to receive their Medicaid card each month without delay, and without having to present medical expense documentation monthly to the Department of Human Services.  

The Resolution calls for the Department of Public Aid to conduct a feasibility study of the pre-payment program by analyzing pre-payment programs in other states, estimating the number of Illinois citizens who would be eligible for the program and are likely to participate, analyzing how recipients may or may not benefit from a pre-payment program, describing administration and policy changes that would be necessary to implement the new program, and estimating projected cost increases or savings that would result from the change.


The Department of Public Aid is required to collaborate with the Department of Human Services, advocates for Medicaid spenddown recipients, and other interested parties in designing and conducting the study.  A written report must be filed with the House of Representatives by March 31, 2003.

MENTAL HEALTH

Psychotropic Medications in Schools 

House Bill 3744, P.A. 92-0663

Representatives Flowers, Davis (Monique), Franks, Dart

Summary/Highlights

House Bill 3744 amends the School Code by requiring school boards to promulgate policies that prohibit schools from disciplining a student because that student’s parent or guardian will not administer or consent to the administration of psychotropic or psychostimulant medications to that student.

The bill adopts the definition of psychotropic medication contained in Section 1-121.1 of the Mental Health Code, which defines that term as, “medication whose use for antipsychotic, antidepressant, antimanic, antianxiety, behavioral modification or behavioral management purposes is listed in AMA Drug Evaluations, latest edition, or Physician’s Desk Reference, latest edition, or which are administered for any of these purposes.”  Psychostimulant medication means, “medication that produces increased levels of mental and physical energy and alertness and an elevated mood by stimulating the central nervous system.” 

These new school board policies must also require certified school personnel and administrators to receive training, at least every two years, on the “current best practices for identification and treatment of attention deficit disorder and attention deficit hyperactivity disorder, the application of non-aversive behavioral interventions in the school environment, and the use of psychotropic or psychostimulant medication for school-age children.” 

The bill does not prohibit school medical, special education, or trained specialist staff from recommending that an appropriate medical practitioner evaluate the student, nor does it prohibit the school staff from consulting with the evaluator if the student’s parent or guardian consents.

Effective Date: January 1, 2003

Statutes Affected: 105 ILCS 5/10-20.35 (new); 105 ILCS 5/34-18.23 (new)

DHS Program Monitoring

House Bill 5844, P.A. 92-0755

Representatives Ryan, Mitchell (Jerry)

Summary/Highlights

House Bill 5844 amends the Illinois Community Services Act.  Among other things, the Act requires the Illinois Department of Human Services (DHS) to develop minimum quality standards for all Department funded services providing treatment for persons with mental illness and/or substance abuse.  It also requires DHS to assure enforcement of these standards through regular monitoring and evaluation of each program. 

Under this bill, unless state or federal laws or regulations require otherwise, for any organization or network of providers from which DHS purchases these services, or for any facility or program that is directly licensed or certified by DHS, the Department will accept accreditation under any of the following manuals adopted by private accrediting organizations as a substitute for its own certification, licensure, and program monitoring requirements: 

· The Comprehensive Accreditation Manual for Behavioral Health Care (Joint Commission on Accreditation of Healthcare Organizations) (JCAHO);

· The Comprehensive Accreditation Manual for Hospitals (JCAHO);

· The Standards Manual for the Council on Accreditation for Children and Family Services (Council on Accreditation for Children and Family Services) (COA); or 

· The Standards Manual for Organizations Serving People With Disabilities (Rehabilitation Accreditation Commission, (CARF)).

Under the bill, DHS will also accept accreditation for networks of providers by the National Committee for Quality Assurance.


DHS may establish additional standards for monitoring and licensing as long as they do not duplicate the standards and processes already covered by the accrediting bodies.  DHS retains its right to perform inspections and contract monitoring at any time to ensure that services are being provided according to these additional standards and all contract provisions.  Also, if the survey conducted by an accrediting organization reveals any deficiencies, DHS will have the right to monitor that provider.  

The bill also requires each provider of services to give DHS proof of compliance with fire and health safety standards as provided by rule.

Effective Date: August 2, 2002

Statutes Affected:  405 ILCS 30/3(d-5) through 405 ILCS 30/3(d-25)(new)

Confidentiality Act - New Exception (I)

Senate Bill 1664, P.A. 92-0708

Senators Ronen, Cullerton

Summary/Highlights

​
Senate Bill 1664 amends the Mental Health and Developmental Disabilities Confidentiality Act.  Subject to certain exceptions, the Act provides that all records and communications of mental health or developmental disabilities services shall remain confidential, and that a recipient of those services has the privilege to refuse to disclose and to prevent the disclosure of these records.


This bill adds a new exception allowing disclosure of a recipient’s records and communications without the recipient’s permission.  The bill permits disclosure when necessary for a therapist or agency to collect fees owing from the recipient of services or from his or her insurance company for mental health or developmental disabilities services.  Only information that is needed to pursue collection can be disclosed and it cannot be used for any other purpose nor can it be redisclosed.  Any person who is given access to an individual’s treatment records for collection purposes must be notified in writing that disclosure of the records in violation of the Confidentiality Act may subject that person to civil liability, criminal charges, or both.

Effective date: July 19, 2002

Statutes Affected: 740 ILCS 110/10(a)(12) (new) 

Confidentiality Act - New Exception (II)

Senate Bill 2022, P.A. 92-0738

Senator Bomke

Summary/Highlights


Senate Bill 2022 also amends the Mental Health and Developmental Disabilities Confidentiality Act.

This bill expands an existing exception to the Act that under certain circumstances allows disclosure to law enforcement personnel of a person’s presence as an in-patient at any facility providing mental health services.  Prior to amendment, the Act permitted a facility director to disclose the presence of a person at the facility to authorities conducting an investigation of a criminal offense or attempting to apprehend a fugitive from justice.  However, as a result of Senate Bill 2022, in those situations where law enforcement authorities have a valid forcible felony warrant against a particular individual, the facility director is required to disclose whether the person who is the subject of the warrant is present at the facility and the date of that person’s discharge or future discharge.  (A “forcible felony” is any felony that involves the use or threat of physical force or violence against an individual; robbery, burglary, and arson are also included in the definition).

Effective Date: July 25, 2002

Statutes Affected:  740 ILCS 110/12(d)

Anti-Psychotic Medication

Senate Bill 2201, P.A. 92-0825

Senators Parker, Silverstein, Link, Obama, Lightford

Summary/Highlights


Senate Bill 2201 addresses the issue of payment for medication for individuals under the Medicaid program.  It prohibits the Department of Public Aid from imposing a requirement of prior approval, based on a preferred drug list, of antipsychotic or anticonvulsant medications used in the treatment of serious mental illnesses, until 30 days after the Department has conducted a study of the impact of such a requirement on patient care and submitted a report to the Speaker of the House and President of the Senate.

Effective Date: August 21, 2002

Statutes Affected: 305 ILCS 5/5-5.12

Involuntary Commitment

Senate Resolution 373

Senators Watson, Jones (Emil)

Summary/Highlights

This resolution creates a Mental Health Task Force to examine Illinois laws regarding involuntary mental health commitment procedures.  The Task Force is charged with determining whether the state is fulfilling its responsibility towards its citizens who may need accurate and current information, mental health evaluation, and treatment with respect to involuntary commitment procedures, and whether the laws should be changed to ensure that the state is better able to fulfill its responsibilities.  

The Task Force is specifically required to review and evaluate the following:

· Changing the definition of “person subject to involuntary admission” under the Mental Health Code to make it easier to commit people who might benefit from treatment for mental illness;

· Amending the law to require yearly training for all parties involved in the commitment process;

· Examining whether the law provides sufficient time to health care facilities in rural areas to evaluate and prepare a case for involuntary commitment; and

· In those cases where a court order was entered authorizing the use of psychotropic medication for an individual, possibly amending the law to permit additional medications to be given, without returning to court, where the person’s diagnosis has not changed.

The Task Force will consist of twenty-two members, including four appointees each by the President and Minority Leader of the Senate (two of the four must be members of the general public); the Secretary of Human Services (or her designee); and representatives of medical and psychiatric/psychological associations, mental health advocacy organizations (including Equip for Equality), mental health service providers, state law enforcement, and the Illinois and Chicago Bar Associations.

The President of the Senate will choose the Task Force chairperson.  All meetings will be open to the public and the Task Force is required to report its recommendations for legislation to the Senate by November 1, 2002.  (The Task Force has now concluded its work and as of the present date has not made any legislative recommendations to the Senate).

MISCELLANEOUS

Emergency Evacuation for People with Disabilities

Senate Bill 1537, P.A. 92-0705

Senators Walsh (Thomas), Geo-Karis, Bomke, Parker, Madigan 

Summary


Senate Bill 1537 enacts the Emergency Evacuation Plan for People with Disabilities Act, which requires every owner of a high rise building to establish and maintain an emergency evacuation plan for occupants who are disabled.  This plan must cover emergency procedures, location and identity of occupants with disabilities, training building staff, and contact information for law and fire safety personnel.  The Act does not apply to municipalities with populations over 1,000,000 that have adopted their own emergency evacuation requirements by the effective date of the Act.

Highlights


The new Act provides that by January 1, 2004, the owners of high rise buildings (all buildings 80 feet or taller) must create emergency evacuation plans for building occupants with disabilities who have notified the owner that they will require evacuation assistance in the event of an emergency.  Each emergency plan must do the following: 

· Establish procedures for the emergency evacuation of people with disabilities who have provided the required notice to the building owner and provide a method for disseminating information about these procedures to tenants, building employees, and guests.  

· Require that the building owner maintain a list of those persons who have given notice of their need for special assistance, including the unit, office, or room number that each individual occupies.  The plan must also inform all building occupants that the list exists and explain how they can get their name added.  

· Identify the roles and responsibilities of building personnel who will carry out the evacuation and provide for appropriate training of these personnel.  The plan must also contain the names of and contact information for any building personnel to be contacted by law enforcement or fire safety personnel in the event of an emergency requiring implementation of the plan.  

· Ensure that a copy of the plan is maintained at all times in a place easily accessible to law enforcement and fire safety personnel, such as the management office, security desk, or near the life safety panel, and make the plan available to law enforcement and fire safety personnel upon their request.

· Specify the location and describe any evacuation assistance devices or assistive technologies that the owner of the building has provided.

· Identify any areas of rescue assistance with signs stating “Area of Rescue Assistance.”  The international symbol of accessibility must be displayed in permanent letters at that location and the lettering must comply with the Americans with Disabilities Act Accessibility Guidelines.

· In hotels and motels, provide an opportunity for guests to identify themselves as persons with disabilities in need of emergency evacuation assistance.

· Provide for emergency evacuation drills at least once a year.  Written records of the dates of drills have to be maintained with the plan.

The Act does not apply to any municipalities with more than 1,000,000 residents (i.e., Chicago) that have adopted an ordinance prior to the effective date of the Act, covering the same subject matter as the Act. 

The penalty for failure to comply with the Act is a petty offense and punishable by a fine of $500.  

Effective Date: July 19, 2002

Statutes Affected: 30 ILCS 805/8.26 (new)

CILA Funding

House Resolution 852

Representatives Daniels, Kosel, Coulson, Feigenholtz, Hamos

Summary/Highlights

This Resolution directs the Department of Human Services to report on state funding methods for CILAs.  Currently more than 7,400 Illinois residents with developmental disabilities live in CILAs.  


 DHS has begun to change the way it reimburses providers who serve CILA clients, which might affect the availability of CILA placements.  The availability of these placements could impact the state’s efforts to comply with the Americans with Disabilities Act and the 1999 U.S. Supreme Court decision in the Olmstead case.  In this case the Court held that unjustifiable institutionalization of persons with disabilities who want to live in community settings and are capable of living in the community with appropriate support services is considered discrimination prohibited by the Americans with Disabilities Act.  

The Resolution calls for the Department of Human Services to analyze the CILA rate model and payment methodology in the context of the state’s budgetary difficulties.  The Secretary of Human Services is directed to:

· Meet and work with agencies providing CILAs to review current funding methods, paying particular attention to whether all the actual costs for delivering CILA services are being met, including staff compensation, physical plant maintenance and repairs, and delivering services to individuals with extraordinary needs; and

· Determine the impact of the CILA rate model and payment methodology on the ability of the state to implement the “most integrated settings” requirements of the ADA and Olmstead.

The Secretary of DHS is required to file a written report with the House of Representatives and the Senate by December 1, 2002.  This report must summarize the actions taken by DHS to fulfill the requirements of the Resolution and contain the Department’s recommendations with regard to updating the CILA rate model and payment methodology.

SPECIAL EDUCATION

Special Education Teachers

Senate Bill 1777, P.A. 92-0709

Senators Burzynski, Demuzio

Summary/Highlights


Senate Bill 1777 requires the State Teacher Certification Board to categorically certify special education teachers in one or more of the following specialized categories of disability if the special education teacher applies for and is qualified for such certification:

· Serious emotional disturbance; 

· Learning disabilities;

· Autism;

· Mental Retardation;

· Orthopedic (physical impairment);

· Traumatic brain injury; and

· Other health impairment.

Effective Date: July 19, 2002

Statutes Affected: 105 ILCS 5/21-28 (new)

