STATE OF ILLINOIS

IN THE CIRCUIT COURT OF THE FIFTH JUDICIAL CIRCUIT

EDGAR COUNTY, ILLINOIS—IN PROBATE

IN THE MATTER OF THE ESTATE OF
)

DARRELL L. TINGLEY, 


)
93 P 44



A disabled adult.

)

PETITION FOR PRELIMINARY INJUNCTION  ENJOINING GUARDIAN FROM WITHHOLDING LIFE SUSTAINING TREATMENT FOR WARD.

NOW COMES DARRELL L. TINGLEY, by his attorneys, Equip for Equality, and for his Petition for Preliminary Injunction Enjoining Guardian from Withholding Life Sustaining Treatment pursuant to 735 ILCS 5/11-102 states as follows:

1. Darrell L. Tingley is a 52 year-old adult male who is diagnosed with terminal cancer, end-stage renal disease and schizophrenia.  

2. On May 17, 1993 the Court appointed his father, Hobart Tingley as his Guardian of the Person with power of residential placement.

3. Darrell L. Tingley currently requires dialysis treatments for his renal failure.  He receives these treatments every other day.  He requires these treatments and the consequence of not receiving same could reasonably result in his immediate death.  (Exhibit A, Affidavit of Jana Mishler, paragraph 6).  

4. Renal dialysis is specifically defined as a life-sustaining treatment.  755 ILCS 40/10.

5. Darrell resides in a nursing home, Twin Lakes Nursing Rehabilitation Center in Paris, Illinois; currently, however, he is hospitalized due to a low blood pressure condition.  

6. On or about June 21, 2006, Darrell was scheduled to receive a dialysis treatment.  His guardian specifically refused to consent to the treatment (Exhibit A paragraphs 12-13).

7. On June 23, 2006, a Temporary Restraining Order was issued enjoining Hobart Tingley from withdrawing Darrell’s dialysis and was ordered to consent to it.  Attached to the Emergency Motion for Temporary Restraining Order was the Affidavit of Jana Mishler the social worker for the Kidney Center where Darrell receives his treatments.  It is incorporated herein as Exhibit A.

8. Hobart Tingley, has been advised by Ms. Mishler that if Darrell did not receive his treatment he would die.   Hobart specifically acknowledged that he understood this and that given the fact Darrell would never regain his kidney function and has cancer this was his intent.  (Exhibit A, paragraph 12-13).

9. The nursing home where Darrell resides has indicated that it must follow the guardian’s orders and that the guardian has the authority to withhold dialysis.   

10. Darrell has directly expressed his desire to receive his dialysis treatments and has done so clearly, cogently and with full understanding of the risks, benefits and consequences of the treatments.

11. Darrell requires dialysis three times per week. The immediate and irreparable injury of death will result to Darrell if he does not receive his treatments.

12. Based upon the Health Care Surrogate Act 755 ILCS 40/1 et seg. and  Estate of Austwick, 275 Ill. App. 3d 665, 656 N.E.2d 773 (1st Dist. 1995) Darrell L. Tingley has a likelihood of success upon the merits at such time that the matter may be heard.   Said statute specifically creates a presumption that Darrell has capacity to make informed decisions regarding whether he wishes to have or not to have life-sustaining treatment.    

13. In Illinois the authority to withhold life-sustaining treatment absent specific court order or advance directive is controlled exclusively by the Health Care Surrogate Act.  The Health Care Surrogate Act establishes an order of priority as to who can act to withhold life-sustaining treatment without court order.  755 ILCS 40/25.  Guardian is the first priority.  The statute however grants authority only when there has been a determination by two physicians that the patient “lacks decisional capacity” and has a “qualifying condition”.  755 ILCS 40/20 (c). 

14.  755 ILCS 40/20 (c) specifically states that capacity is presumed.

15. In Estate of Austwick is clear that having an adjudication of disability giving rise to a guardianship does not establish that the ward lacks decisional capacity for purposes of withholding life-sustaining treatment.   

16. There has been no determination by two physicians that Darrell lacks decisional capacity.  Furthermore, Janet Mishler, a LSW specifically attests that he in fact has the capacity to consent.

17.
Based upon the foregoing Petitioner demonstrates that he has a likelihood of success upon the merits and that he has no adequate remedy at law.  It is requested that an order for Preliminary Injunction be issued enjoining Hobart Tingley from interfering with life-sustaining treatments being offered to Darrell L. Tingley absent compliance with the Health Care Surrogate Act.

WHEREFORE, Petitioner, Darrell L. Tingley requests that this court enter an order for mandatory preliminary injunction compelling Darrell’s renal dialysis for a period as determined appropriate by the court and until such time as a hearing on the merits takes place.
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Attorney for Darrell L. Tingley

Barry G. Lowy

Equip for Equality

235 S. 5th Street, P.O. Box 276

Springfield, IL 62705
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