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A. Previous Supreme Court ADA Cases and Subsequent Decisions

1. Bragdon v. Abbott

a. Summary

In Bradgon v. Abbott, 524 U.S. 624 (1998), a person with HIV filed an ADA Title III case against her dentist when he refused to treat her in his office.  The Supreme Court found that the plaintiff’s HIV substantially limited her in the major life activity of reproduction and therefore, would be considered a disability under the ADA.

b.  Impact

· Rollf v. Interim Personnel, Inc., 1999 WL 1095768 (E.D. Mo. 1999).  Terry Rollf brought an ADA lawsuit based on his status as infected with the Hepatitis C virus.  Rollf claimed his Hepatitis substantially limited him in the major life activities of reproduction and working.  Following Bragdon, the court stated that plaintiff is substantially limited in his ability to reproduce because he must always wear a condom when engaging in sexual intercourse. But see, Reese v. American Food Service, 2000 WL 1470212 (E.D. Pa. Sept. 29, 2000) (plaintiff with Hepatitis C was not substantially limited in sexual activity because plaintiff testified that Hepatitis C had not changed his sexual practices.) 

·  Cornman v. N.P. Dodge Management, 43 F. Supp. 2d 1066 (D. Minn. 1999) Plaintiff was a breast cancer survivor who the court found not to have an actual disability within the first prong of the ADA definition, but who did have a record of a disability.  Plaintiff based her disability claim on a substantial limitation of her ability to reproduce.  The court stated that it was extending Bragdon to mean that an impairment that impedes, limits, or otherwise negatively affects a person’s sexual relations in a substantial way may be considered a disability under the ADA.  The court went on to say that our society considers a woman’s breasts to be an integral part of her sexuality and the loss of her breasts would cause a significant impact on her sexual self-image.  

· McAlindin v. County of San Diego, 192 F.3d 1226 (9th Cir. 1999).  Plaintiff experienced several psychotic disorders for which he was heavily medicated Plaintiff alleged he was substantially limited in the major life activities of sleeping, working, and having sexual relations.  The 9th Circuit held that engaging in sexual relations is a major life activity.  The court pointed to the fact that many people engage in sexual activity, but do not choose to have children.  The court also stated that sexuality is significant with respect to how people define themselves and how others perceive them.  

· Cruz Carrillo v. AMR Eagle, Inc., 148 F. Supp. 2d 142 (D. Puerto Rico 2001).   Employee with HIV brought employment discrimination suit against his employer. The court held that the employee did not have a disability under the ADA.  Plaintiff did not present any medical evidence from which a reasonable jury could conclude that HIV has limited plaintiff’s ability or incentive to reproduce.  This case confirms that HIV is not a per se disability, but instead plaintiffs must provide evidence of a substantial limitation in a major life activity in order to be covered by the ADA.
· Christner v. American Eagle Airlines, Inc., 2003 WL 21267105 (N.D. Ill. May 30, 2003).  Employee with arm injury claimed he was substantially limited in the major life activity of sexual relations because he could not bend his arms and therefore, could not have sexual intercourse in “certain positions.”  The court held that the plaintiff did not have an ADA disability because the mere change in the frequency of sexual relations is not substantially limiting.
2. Sutton v. United Airlines

a. Summary 

In a trio of cases, the Supreme Court ruled that in determining whether a person with a correctable condition is substantially limited in a major life activity, the effects of the person’s corrective measure (e.g. eyeglasses, medication) must be considered.    
b. Impact

While some plaintiffs who use mitigating measures have been found to have an ADA disability, a high proportion of cases brought by plaintiffs who use mitigating measures have been dismissed.  Specifically, courts have found that people living with epilepsy [EEOC v. Sara Lee, 237 F.3d 349 (4th Cir. 2001)], diabetes [Orr v. Wal-Mart Stores, Inc., 297 F.3d 720 (8th Cir. 2002)], depression [Boerst v. General Mills, 2002 WL 59637 (6th Cir. 2002)], heart disease [Taylor v. Nimock’s Oil Co., 214 F.3d 957 (8th Cir. 2000)], hypertension [Hill v. Kansas Area Transp. Auth., 181 F.3d 891 (8th Cir. 1999)], cancer [EEOC v. R.J. Gallagher Co., 181 F.3d 645 (5th Cir. 1999)], asthma [Muller v. Costello, 187 F.3d 298, 314 (2d Cir. 1999)], attention deficit disorder [Felten v. Eyemart Express, Inc., 241 F. Supp. 2d 935 (E.D. Wis. 2003)], muscular dystrophy [McClure v. GMC, 2003 WL 124480 (N.D. Tex. Jan. 10, 2003)], narcolepsy [Hoskins v. Northwestern Mem. Hosp., 2002 WL 1424562 (N.D. Ill. Jun. 28, 2002)] and, who are hard of hearing [Miller v. Taco Bell Corp., 204 F. Supp. 2d 456 (E.D. NY 2002)], were not substantially limited in a major life activity when the person’s mitigating measure was taken into account.  Of course, a person may still be able to prove an actual disability if the person can demonstrate a substantial limitation in a major life activity despite the mitigating measure or if the person can show that the side effects from the mitigating measure substantially limits a major life activity.

c. “Regarded as” claim weakened

Following the Supreme Court’s decision in Sutton, it is not sufficient to show that an employer fired, or refused to hire, an individual because of concerns regarding the individual's impairment. Since being substantially limited in working is defined as being substantially limited in the ability to perform a broad range or class of jobs, an employee must establish that the employer regarded the employee as unable to perform a broad range or class of jobs, rather than a single job.  Employers can argue that the adverse actions taken were not taken because they regarded a worker as unable to perform a variety of jobs.  Rather, they just had concerns regarding an individual's ability to perform the specific job in question.  Accordingly, establishing ADA coverage for the major life activity of working under the "regarded as" prong has become virtually impossible.  

· EEOC v. Rockwell Int'l Corp., 243 F.3d 1012 (7th Cir. 2001), an employer refused to hire over 70 entry-level job applicants who failed nerve conduction tests. Though the applicants did not have any medical impairments, they were not hired on the grounds that failing the nerve conduction test was an indication that the applicants might suffer from neuropathy and therefore might be susceptible to injuries from frequent repetitive motions or the use of vibratory power tools. The 7th Circuit ruled that the EEOC had only established that the employer perceived the applicants as unable to perform the specific entry-level jobs at Rockwell rather than unable to perform a class of jobs or broad range of jobs.

· Sorenson v. University of Utah, 194 F. 3d 1084 (10th Cir. 1999), a nurse with MS was forcibly reassigned because of her employer's concerns over the impact her MS would have on her ability to do her job. Despite assurances from her neurologist that she could perform the essential functions of the job, her supervisors refused to reinstate her. The 10th Circuit held that she did not have an ADA disability.  The hospital perceived her as unable to perform her specific job and did not regard her as unable to perform a class of jobs or broad range of jobs. 
· EEOC v. J.B. Hunt Transport Co., 321 F.3d 69 (2d Cir. 2003), the 2d Circuit held that applicants for a long-distance truck-driving positions were not disabled within the meaning of the ADA.  The court found that the employer considered them ineligible for a specific position because of their medication use, not substantially limited in a broad range of jobs. 

d. Substantial limitations arising from the mitigating measure

In Sutton, the Court held that if the mitigating measure results in a person being substantially limited, the person would be covered under the ADA.  However, few plaintiffs have raised this issue. See McAlindin v. County of San Diego, 192 F.3d 1226 (9th Cir. 1999)
e. The ADA may not protect impairments that potentially could be mitigated

ADA coverage has been denied to plaintiffs who have substantially limiting impairments, but whose impairments arguably could be mitigated by medication or other measures. Although these plaintiffs are substantially limited in major life activities, courts have ruled that these plaintiffs have not availed themselves of medication or other corrective devices, and thus, are not entitled to the ADA’s protections.  These cases ignore the Supreme Court’s requirement that plaintiffs be evaluated as they currently are and not how they may be in a mitigated state.

· Tangires v. Johns Hopkins Hospital, 79 F. Supp. 2d 587 (D. Md. 2000), aff'd by unpublished opinion, 230 F.3d 1354 (4th Cir. 2000) (a hospital employee with asthma refused to take steroids prescribed by her physician because she feared such medication would adversely affect her health. The court ruled that because her asthma most likely could have been mitigated by medication, she was not substantially limited in the major life activities of breathing or working, and therefore could not bring suit under the ADA.)

· Hein v. All Am. Plywood Co., 232 F.3d 482 (6th Cir. 2000) (truck driver with hypertension who refused to drive a delivery run since he was unable to obtain a medication refill prior to the trip not substantially limited; driver’s condition should be viewed in its mitigated state since he voluntarily failed to take his medication) 

· Hewitt v. Alcan Aluminum Corp., 185 F. Supp. 2d 183 (N.D. NY 2001) (fork lift truck driver with post-traumatic stress disorder not substantially limited where PTSD could be mitigated by medication, which truck driver voluntarily chose not to take) 

· Spradley v. Custom Campers, Inc. 68 F. Supp. 2d 1225 (D. Kan. 1999) (maintenance worker with epilepsy and active seizures not substantially limited where probability of seizures would have been much lower if worker had taken prescribed medication) 

· Hooper v. Saint Rose Parish, 205 F. Supp. 2d 926 (N.D. Ill. 2002) (employee with laryngeal dysphonia was not substantially limited in major life activity of talking where court found that the employee could have ameliorated her difficulty in speaking by taking Botox injections)
3. Olmstead v. L.C.

a. Summary

In Olmstead v. L.C., 527 U.S. 581 (1999), two women with mental retardation and mental illness were patients at a state-operated hospital in Georgia.  Although state treatment professionals for both women had deemed them appropriate for community-based placements, both remained institutionalized.  They filed suit under Title II of the ADA alleging that the state had violated the ADA’s integration mandate.  The Supreme Court found that the unwarranted institutionalization of people with disabilities is a form of discrimination that is actionable under the ADA.  

b. Impact

The Supreme Court held that states must make reasonable modifications in the services it provides unless those modifications would result in a fundamental alteration. Unfortunately, some courts have interpreted fundamental alteration very broadly.

· Frederick L. v. DPW, 217 F. Supp. 2d 581 (E.D. Pa. 2002), is a class action on behalf of residents of a state psychiatric hospital. The court ruled that despite the fact that at least one-third of the class members could be appropriately placed in the community, moving the class members into the community would constitute a “fundamental alteration” given the costs that would be involved.  This case is currently on appeal before the 3rd Circuit.  [See also, Pennsylvania Protection and Advocacy, Inc. v. Department of Public Welfare, 243 F. Supp. 2d 184 (M.D. Pa 2003). State was not required to provide additional community services to people with mental illness as it would constitute a fundamental alteration.  Court rejected plaintiff’s claim that the Olmstead required the state’s entire budget to be considered when determining if additional funding would fundamentally alter the mental health program.  Instead, the court held that it did not have to look beyond the resources allocated within the state’s mental health budget to uphold the state’s fundamental alteration defense.] But see, Fisher v. Oklahoma Health Care Auth., 335 F.3d 1175 (10th Cir. 2003) discussed below.

· Williams v. Wasserman, 164 F. Supp. 2d 591 (D. Md. 2001), is a class action brought on behalf of residents of state psychiatric institutions for State's alleged failure to provide residents with community treatment, rather than institutional care. Court held that ADA did not require fundamental alteration of State's programs and that Maryland already provided sufficient community services.

On a positive note, courts have been willing to interpret Olmstead to include people who are at risk of institutionalization.

· Makin v. Hawaii, 114 F. Supp. 2d 1017  (D. Hawaii 1999) was a class action brought on behalf of individuals with developmental disabilities living at home without appropriate services. Court held that the ADA’s integration mandate applies to persons who are at risk of institutionalization if the state does not provide appropriate services, and not just people who are already institutionalized. 

· Bruggeman ex rel. Bruggeman v. Blagojevich, 324 F.3d 906 (7th Cir. 2003) Court acknowledges that adults with developmental disabilities who are living with their parents, but are waiting for community services, are covered by the Olmstead decision.

· Fisher v. Oklahoma Health Care Auth., 335 F.3d 1175 (10th Cir. 2003) Three women with physical disabilities challenged Oklahoma's decision to reduce the number of prescription drugs available under a Medicaid home and community‑based waiver program.  The plaintiffs challenged the five‑prescription cap as a violation of the ADA's integration mandate, arguing that they would face the potential of institutionalization in nursing facilities (where residents are entitled to an unlimited number of prescriptions) if the cap were imposed. In a cursory decision, the district court granted summary judgment for Oklahoma, holding: (1) that the integration mandate applies only to persons who currently are institutionalized, and, alternatively, (2) it would be a fundamental alternation for the state to maintain the unlimited prescription drug benefit in the waiver because, given the state's fiscal crisis, its decision to cap the number of prescriptions was "reasonable."  Rejecting the district court's analysis, the Tenth Circuit reversed and remanded. The Tenth Circuit first held that the integration mandate's protections are not limited to people who currently are institutionalized and that persons "who, by reason of a change in state policy, stand imperiled with segregation," may challenge that policy under the integration mandate. Second, the appellate court rejected the district court's conclusion that the state established its fundamental alteration defense because the decision to cap the prescription benefit was "reasonable" due to the state's "fiscal crisis." The court noted that the fact that "their actions were merely reasonable does not constitute a defense." It also stated that "the fact that Oklahoma has a fiscal problem, by itself, does not lead to an automatic conclusion that preservation of unlimited medically‑necessary prescription benefits for participants in the [waiver] will result in a fundamental alteration."  Importantly, the court recognized that the mere expenditure of funds does not create a fundamental alteration, writing: "If every alteration in a program or service that required the outlay of funds were tantamount to a fundamental alteration, the ADA's integration mandate would be hollow indeed." 

4. Board of Trustees University of Alabama v. Garrett

a. Summary

In Garrett, 531 U.S. 356 (2001), the Supreme Court ruled that suits in federal court by state employees to recover money damages under Title I of the ADA are barred by the 11th Amendment.  The Court stated that the ADA’s legislative record failed to show that Congress identified a history and pattern of irrational employment discrimination by the states against people with disabilities to justify a waiver of sovereign immunity.  However, the Court held that state employees are permitted to bring suits against the state seeking injunctive (non-monetary) relief.  
b. Impact

While the decision in Garrett was limited to the ADA's employment provisions (Title I), the Court's analysis raises the issue of whether Congress had the authority to abrogate the states' immunity under Title II of the ADA, which prohibits state and local governments from discriminating against individuals with disabilities in the provision of government programs, services, or activities.   The Ninth Circuit is the only appellate court to have expressly found that Congress validly abrogated the states' immunity when it enacted Title II. [See Hason v. Medical Bd. Of California, 279 F.3d 1167 (9th Cir. 2002).] All of the other circuits that have reviewed the constitutionality of Title II have ruled either that Congress lacked the authority to abrogate the states' immunity under Title II [See, Koslow v. Pennsylvania, 302 F.3d 161 (3d Cir. 2002); Wessell v. Glendening, 306 F.3d 203 (4th Cir. 2002); Reickenbacker v. Foster, 274 F.3d 974 (5th Cir. 2001); Bruggeman ex rel. Bruggeman v. Blagojevich, 324 F.3d 906 (7th Cir. 2003); Alsbrook v. City of Maumelle, 184 F.3d 999 (8th Cir. 1999); and Thompson v. Colorado, 278 F.3d 1020 (10th Cir. 2001), cert. denied, 122 S. Ct. 1960 (2002)] or courts have held that Title II sometimes validly abrogates a state's Eleventh Amendment immunity, but only under certain limited circumstances. [See, Popovich v. Cuyahoga County Court of Common Pleas, 276 F.3d 808 (6th Cir. 2002) (en banc), cert. denied, 123 S.Ct. 72 (2002); Garcia v. S.U.N.Y. Health Sciences Center of Brooklyn, 280 F.3d 98 (2d Cir. 2002); Kiman v. N.H. Dep't of Corrections, 301 F.3d 13 (1st Cir. 2002)]  No circuit court of appeals has denied the availability of bringing an ADA claim for injunctive relief under Title II.  If the Supreme Court ultimately reviews the constitutionality of Title II, it appears likely that non-monetary cases will still be viable.  The constitutionality of Title II and its application to the states will likely be cleared up by the U.S. Supreme Court in its upcoming term when it hears Lane v. Tennessee, 315 F.3d 680 (6th Cir. 2003), cert. granted, 123 S.Ct. 2622(2003).  See Section B below for a discussion of Lane.

c. Legislative Response

In the wake of the Garrett decision, many disability advocates have worked on state legislation that waives State immunity from ADA suits for damages in state court.  Recently, this type of sovereign immunity waiver legislation was passed by the Illinois legislature so state employees can bring ADA suits for money damages in state court.

d. Section 504

Because of the limitations the Supreme Court has placed on the ADA, many plaintiffs suing a State entity are bringing claims under Section 504 of the Rehabilitation Act.  In response, States are now arguing immunity under Section 504 as well. Nine Circuit Courts of Appeal have held that a State waives its immunity in Section 504 claims by accepting federal funds.  The 2nd and 5th Circuits have upheld State immunity claims.

5. Chevron v. Echazabal 

a. Summary
In Echazabal, 536 U.S. 73 (2002), plaintiff was offered a job contingent on passing a medical examination.  The examination revealed elevated liver enzymes and he was eventually diagnosed as having asymptomatic chronic active hepatitis C.  Accordingly, his employer rescinded the employment offer on the basis that plaintiff would pose a direct threat to his own health and safety.  Issue was whether the defense of direct threat was limited to “threat to others” as set forth in the ADA or if it also included “threat to self” as defined in the EEOC’s regulations.  The Supreme Court held that direct threat included “threat to self” and thus, the employer’s actions were deemed valid under the ADA.  The Court emphasized that under the ADA’s direct threat analysis, employers will have to rely upon objective medical knowledge and conduct an individualized assessment of the employee’s present ability to safely perform the essential functions of the job instead of relying on stereotypes or paternalistic perspectives.  Following the Supreme Court’s decision, the case was remanded to the 9th Circuit to apply this new standard.  Despite the Supreme Court’s ruling on direct threat, the 9th Circuit still found that there were material issues of fact as to whether Chevron successfully raised the direct threat defense. Among other factors, the court focused on the lack of credentials of Chevron’s doctors to adequately assess the potential impact on Echazabal’s liver. [See, Echazabal v. Chevron, 336 F.3d 1023 (9th Cir. 2003)]  The case will now proceed to trial.
b. Impact

To date, only a handful of lower courts have applied Echazabal. Advocates, however, fear that the decision will be used in the lower courts as a justification for paternalistic and discriminatory employment decisions. This fear has been realized in at least one recent case:

· In Orr v. Wal-Mart Stores, 297 F.3d 720 (8th Cir. 2002) the Eighth Circuit ruled that the plaintiff, a pharmacist with diabetes, was not a person with a disability as defined by the ADA. In dicta, however, the court suggested that even if the pharmacist had established a prima facie case of actual disability under the ADA, Wal-Mart could have successfully raised the "threat to self" defense. The pharmacist had argued that because of his diabetes, he needed to eat on a regular schedule, and that failure to do so could result in his experiencing symptoms of hypoglycemia. As a reasonable accommodation, he asked that he be allowed to routinely close the pharmacy for thirty minutes at the noon hour in order to eat an uninterrupted lunch. Citing Echazabal, the Eighth Circuit ignored plaintiff's request for a reasonable accommodation and instead suggested that Wal-Mart was justified in not continuing the plaintiff's employment. The court relied on the fact that working in a single pharmacist pharmacy that did not provide for uninterrupted meal breaks posed a direct threat to the plaintiff's health. 

However, in another case, direct threat was viewed more narrowly:

· Hammel v. Eua Galle Cheese Factory, 2003 U.S. Dist. LEXIS 7515 (W.D. Wis. 2003) The plaintiff was employed in a cheese factory.  He was legally blind in one eye and had a restricted field of vision in the other eye.  After his employment began, plaintiff’s supervisors said that because of his disability they were concerned for the plaintiff’s safety and the safety of other factory workers, and he was terminated.  The court denied the employer’s motion to dismiss based on direct threat finding that the employer failed to show that the employee posed a significant risk to himself or others.  The court also reiterated that direct threat must be based on objective evidence, not unfounded fear or generalizations and stereotypes about a particular disability.  
c. Threat to Others 

Although the Echazabal case focused on “threat to self,” defendants continue to argue that an adverse action is justifiable if the plaintiff poses a “threat to others.”  Recently, a performer for Cirque du Soleil who has HIV was terminated and the employer has alleged that that the termination was permissible because it would be a threat to the other performers to have a person with HIV perform in the show.  To be successful, the employer will have to demonstrate that this decision is based on objective medical evidence and not based on unreasonable fears about the transmission of HIV.

6. U.S. Airways, Inc. v. Barnett

a. Summary

In Barnett, 535 U.S. 391 (2002), Robert Barnett worked for U.S. Airways, which had a policy allowing employees to change jobs under a seniority system.  Barnett sustained a back injury and he was placed in a position that did not require heavy lifting.  Subsequently, employees with more seniority “bumped” Barnett out of his job, resulting in him being placed in a job that required heavy lifting.  Barnett sought the reasonable accommodation of reassignment to return to the job without heavy lifting.  The Supreme Court did not find that the seniority policy would always trump the ADA.  However, the Court did hold that the fact that the accommodation request would violate the rules of a seniority system ordinarily would make it unreasonable.  Thus, employees seeking such an accommodation have to show special circumstances that the requested accommodation is reasonable in a particular case.  For instance, if an employer retained the right to change the seniority system unilaterally and frequently exercised that right, there would be a stronger argument that it would not be an undue hardship to make an exception for an employee with a disability.   

b. Impact

Thus far there have been very few cases interpreting Barnett:  

In Mays v. Principi, 301 F. 3d 866 (7th Cir. 2002) a nurse with a back injury sought reassignment to another nursing position that did not require patient care, but instead was reassigned to a clerical job, at a much lower salary and with fewer benefits. The 7th Circuit held that the hospital did not have to reassign the plaintiff to the administrative nursing position, even if she was qualified to perform the job.  The hospital did not violate its duty of reasonable accommodation by giving the job to better-qualified applicants instead of to her. The 7th Circuit relied on Barnett and held that the ADA did not require an employer to alter its normal method of filling vacancies.  Thus, the court found that an employer must only allow the employee the right to apply for an available position and is not required to place an employee in a position as a reasonable accommodation under the ADA.  This case extends Barnett beyond the context of a conflict between seniority systems and the ADA’s reasonable accommodation requirement.  See also, Stamos v. Glen Cove School District, 2003 WL 22429054 (2nd Cir. Oct. 24, 2003) (the ADA does not require an employer to disregard the entitlements of other employees in order to offer a reasonable accommodation to a disabled employee)
· In Shapiro v. Lakewood, 292 F.3d 356 (3d Cir. 2002) an EMT with a back injury sought reassignment to a police dispatcher position that was open and he was qualified to do.  The Village of Lakewood refused to consider him for the position and he sued under the ADA.  The Village claimed that Shapiro failed to follow its policy of application for open positions.  Relying on Barnett, the 3rd Circuit held that the District court failed to apply the required analysis for transfer of a reasonable accommodation.  Employers must show that it has an established policy that would pre-empt the traditional reasonable accommodation process and to grant an accommodation would violate that policy and constitute an undue hardship.  If an employer can establish that, then the employee has an opportunity to demonstrate that there are special circumstances that warrant finding the accommodation is reasonable.  Thus, this case confirms that after Barnett an employer cannot simply rely on a policy that contradicts the ADA’s provision of reasonable accommodations.

7. Toyota Manufacturing v. Williams

a. Summary

In Williams, 534 U.S. 184 (2002), plaintiff developed carpal tunnel syndrome working at the defendant’s plant.  She sought to be reassigned to a position that did not require her to perform activities, which exacerbated her condition.  Employer refused and plaintiff was terminated and filed suit under the ADA claiming that she was substantially limited in several major life activities including performing manual tasks.  The 6th Circuit held that plaintiff had put on sufficient evidence that her condition substantially limited her in performing manual tasks at work, and the fact that she could perform certain personal manual tasks at home was not determinative.  The Supreme Court reversed and found that the 6th Circuit only analyzed the manual tasks of her specific job, and failed to ask whether Williams’ impairments prevented or restricted her from performing tasks that are of a “central importance to most people’s daily lives.”   The Supreme Court also stated that that the definition of disability is to be interpreted strictly to create a demanding standard for who is covered by the ADA.

b. Impact

Recent cases have extended the Williams ruling beyond manual tasks: 

· Mack v. Great Dane Trailers, 308 F.3d 776 (7th Cir. 2002). The court held that an employee was not disabled because his lifting limitations did not interfere with the central functions of his daily life.  [But see, Gillen v. Fallon Ambulance Service, 283 F.3d 11 (1st Cir. 2002) holding that amputee’s limitations on lifting was an integral part of his daily life and denying employer’s motion to dismiss.]

· Fultz v. City of Salem, 2002 WL 31051577 (9th Cir. 2002). The 9th Circuit held that a police officer who suffered a work-related injury to his left ring finger, and who was fired as a result, was not protected by the ADA.  The court found that the injury did not prevent or severely restrict Plaintiff from doing activities that are of central importance in most people's daily lives.  The court agreed that plaintiff could no longer perform law enforcement jobs that required forcible arrests or involvement with potentially combative situations, and had difficulty performing manual tasks such as buttoning his shirt.  However, he did not satisfy the ADA's definition of disability, as he still could do most of his daily life activities.

B. Recent ADA Cases Pending on the Supreme Court Docket

1. Medical Board of California v. Hason

In late 2002, the U.S. Supreme Court agreed to review the 9th Circuit’s decision in Medical Bd. of California v. Hason.  The issue before the Supreme Court was: "Does the Eleventh Amendment bar suit under Title II of the ADA against the California Medical Board for denial of a medical license based on the applicant's mental illness?” Not only did this case potentially impact the ability of plaintiffs to obtain damages in Title II cases, it also calls into question the constitutionality of Title II in its entirety.  Hason is a doctor who, after he moved to California, was denied a medical license because of a history of depression. He filed a pro se complaint alleging violation of ADA Title II and the district court dismissed the case on sovereign immunity grounds.  Hason appealed and the 9th Circuit ruled in his favor [279 F.3d 1167(9th Cir. 2002)], holding that Title II properly abrogates state sovereign immunity and that medical licensing is within the scope of Title II, thus allowing Hason to sue for damages. When the Supreme Court agreed to hear the case, advocates feared that the Supreme Court would extend its ruling in Board of Trustees of Univ. of Alabama v. Garrett, 531 U.S. 356 (2001), to find that States are immune under Title II.  Responding to significant pressure from the California disability rights community, the California Medical Board, in a highly unusual circumstance, withdrew its case before the Supreme Court. By withdrawing its appeal, the Medical Board agreed to not argue it is immune from suit and allowing Hason to pursue his case in the lower court. 

2. State of Tennessee v. Lane

Following the dismissal of Hason, the United States Supreme Court has once again decided to hear a case to decide whether Congress acted properly when it made states subject to suits in federal court under Title II of the ADA. The plaintiffs in the case, two Tennessee residents with paraplegia, were denied access to judicial proceedings because those proceedings were held in courtrooms on the second floors of buildings lacking elevators. One of the plaintiffs, Beverly Jones, sought access to those proceedings to perform her work as a court reporter. The other plaintiff, George Lane, was unable to attend a criminal proceeding being held in an inaccessible second-floor courtroom; the state arrested him for failure to appear when he refused to crawl or be carried up the steps. Lane and Jones filed suit under Title II of the ADA to challenge the state's failure to hold proceedings in accessible courthouses.  In response to the ADA suit, the State of Tennessee is arguing that it is immune from suits under Title II of the ADA.  As noted above, most of the lower courts have held that the Supreme Court’s ruling that states cannot be sued for money damages in ADA employment discrimination cases should be extended to suits for money damages against the state under Title II as well. The plaintiffs are arguing that there is a stronger history of discrimination by states under Title II and therefore, states should not be immune from suits for money damages.  Additionally, the plaintiffs are arguing that, at the very least, the Supreme Court’s decision in Garrett that states are subject to injunctive relief under Title I of the ADA should be extended to Title II.  Oral argument is scheduled for January 13, 2004. 11 states – Minnesota, Connecticut, Illinois, Massachusetts, Missouri, New Mexico, New York, Vermont, Washington, and Wisconsin - filed a brief with the Supreme Court expressing their support for the constitutionality of the ADA. 

Interestingly, although the Supreme Court has been consistently ruling that states are immune from a variety of federal laws, in its last term, the Court held that states were not immune from suit under the Family Medical Leave Act. See, Nevada Dept. of Human Resources v. Hibbs, 123 S.Ct. 1972 (2003).

3. Clackamas Gastroenterology Assoc. v. Wells

In Clackamas, 123 S.Ct. 1673 (2003), the U.S. Supreme Court reviewed the meaning of the terms “employee” and “employer” under Title I of the ADA. Title I defines an “employer” as “a person engaged in an industry affecting commerce who has 15 or more employees.” The issue in Clackamas was whether four physician-shareholders of a professional corporation were “employees” for the purpose of determining whether the corporation was large enough to be sued under the ADA. The Ninth Circuit held that the physician-shareholders, who have employment contracts with the corporation, are employees, rather than partners, and therefore, the corporation had a sufficient number of employees to qualify as an “employer” under the ADA.  The Supreme Court reversed the Ninth Circuit’s holding and decided that the “control test” should be used to determine whether physician-shareholders in a professional corporation were "employees" for the purpose of determining whether the corporation was large enough to be sued under the ADA.  The Court adopted the six factors set forth in the EEOC Compliance Manual: 

(1) Whether organization can hire or fire individual or set rules and regulations of individual's work; 

(2) Whether and, if so, to what extent, organization supervises individual's work; 

(3) Whether individual reports to someone higher in organization; 

(4) Whether and, if so, to what extent, individual is able to influence organization; 

(5) Whether parties intended that individual be employee, as expressed in written agreements or contracts; and 

(6) Whether individual shares in profits, losses, and liabilities of organization. 

The Court indicated that the physician-shareholders in Clackamas did not appear to be employees of the clinic, but remanded the case to the district court to apply the EEOC factors to the evidence on record.  The dissent felt that Clackamas should be covered, because the shareholders were willing to be considered employees for coverage under ERISA and state workers’ compensation law.

Although the case seems very technical, the briefs indicated that 430,000 employers have between 15 and 19 employees employing more than 3 million workers.  Because the definitions of employer and employee are identical, this case will also impact claims under the Age Discrimination in Employment Act and under Title VII, which covers race, national origin, gender and religious discrimination.  Interestingly, the case may not only insulate certain individuals from being liable under the ADA, it may also prevent those same people from being protected by the ADA and other civil rights statutes.

4. Raytheon Co. v. Hernandez

In Hernandez, 2003 WL 22843597 (U.S. Dec. 2, 2003) at issue was whether a company’s “no rehire” policy violated the ADA’s provisions prohibiting discrimination against former drug addicts. Hernandez was a technician for Raytheon. He resigned in lieu of termination after he tested positive for cocaine use.  Two years later, Hernandez was no longer using drugs and he reapplied for a position with the company, but Raytheon refused to rehire him. Hernandez argued that Raytheon’s policy discriminated against him and other former drug addicts who had successfully rehabilitated themselves. The 9th Circuit held that the employer's policy against rehiring former employees who were terminated for any violation of its misconduct rules violated the ADA because Hernandez had a record of drug addiction and therefore was covered by the Act.  The Supreme Court reversed holding that the policy was neutral on its face and the employer had a legitimate non-discriminatory reason to refuse to rehire workers who break rules, including former employees with addictions.  The Court indicated that the plaintiff could have argued that the policy has a discriminatory impact on people with disabilities, but failed to do so.  It was hoped that the Supreme Court could use this case to better define the “record of impairment” prong of the ADA’s definition of disability, but because the Court found the policy valid, it did not address the plaintiff’s underlying arguments of record of impairment.  This case does not mean that the ADA does not apply to former drug users.  Instead, it merely upheld a policy that excluded former employees terminated for misconduct.

Interestingly, the Department of Justice filed an amicus brief in favor of the employer in this case.  This is the second time that DOJ has supported the employer in an ADA case before the Supreme Court.  However, in the previous case (Chevron v. Echazabal), DOJ was supporting the EEOC’s regulation.  In this case, the EEOC had found reasonable cause that the employer violated the ADA.

5. Barden v. City of Sacramento
In Barden, a group of individuals with disabilities filed an action against the City for violation of Title II due to the city's failure to provide curb cuts and make its sidewalks accessible. The district court dismissed the portion of plaintiffs' complaint that dealt with sidewalk obstructions, such as benches, signposts and wires, in the path of access of the city's sidewalks on the grounds that the ADA did not cover sidewalks. Although the language in the ADA calls for curb cuts in public sidewalks, it does not specifically address the issue of sidewalk accessibility. However, the 9th Circuit reversed and concluded that since the regulations do specifically address curb ramps, they could only do so if sidewalks were covered as well. The court found this interpretation consistent with the purpose of curb cuts and that sidewalks are a “program, service or activity” of the City covered by Title II of the ADA.  Barden, 292 F.3d 1073 (9th Cir. 2002)

The City petitioned for the Supreme Court to review the decision. The U.S. Solicitor General submitted a brief to the Supreme Court recommending that it not hear the case and allow the lower court’s ruling stand.  Subsequently, the Supreme Court denied the City of Sacramento’s petition for the case to be heard and the Ninth Circuit’s decision that Title II covered sidewalk accessibility.

C. Emerging Issues

The following are ADA issues that the Supreme Court has not yet addressed, but may do so in the future.

1.  Disability Harassment

Lower courts are beginning to recognize that claims for disability-based harassment can be made under the ADA.

· Flowers v. Southern Regional Services, 247 F.3d 229 (5th Cir. 2001) Employee alleged that she was harassed because she had HIV and the court held that the ADA’s prohibition of discrimination in the terms conditions and privileges of employment encompasses a prohibition on disability harassment.

· Fox v. General Motors Corp., 247 F.3d 169 (4th Cir. 2001) Employee with back impairment at automobile manufacturing plant held to have a valid cause of action under ADA against his employer for a hostile work environment after being subjected to numerous instances of harassment by co-workers and his supervisor.

To establish a hostile work environment claim under ADA, plaintiff must prove:

(1) She is a qualified individual with a disability, 

(2) She was subjected to unwelcome harassment, 

(3) The harassment was based on her disability, 

(4) The harassment was sufficiently severe or pervasive to alter a term, condition, or privilege of employment,  

(5) Employer knew or should have known about the harassment, but failed to take proper action to end it. 

The EEOC currently has a couple of disability harassment cases pending which may indicate whether this type of case will be uniformly recognized as an ADA cause of action across the country.  

2. Working at Home as a Reasonable Accommodation

The EEOC recently issued a new fact sheet addressing working at home as a reasonable accommodation under the ADA.  The EEOC does not interpret the ADA to require an employer to create a teleworking policy.  However, the EEOC did find that the people with disabilities should be able to participate in such a program if it exists and an employer may have to make modifications to such a policy to accommodate a person with a disability.  Also, if an employer does not have a teleworking policy, the EEOC’s position is employers have to consider such an accommodation for a person with a disability.  However, many courts have not been receptive to this type of policy:

· 6th Circuit – Smith v. Ameritech Publishing, Inc., 129 F. 3d 857 (6th Cir. 1997) (it would take an “exceptional case” for working at home to be appropriate.)
· 7th Circuit – Vande Zande v. State of Wisconsin, 44 F.3d 538 (7th Cir. 1995) (it would take an extraordinary case for an employee to succeed in an ADA case on the basis that the employer did not permit working from home.)  See also, Rauen v. U.S. Tobacco Mftr. L.P., 319 F.3d 891 (7th Cir. 2003), employee’s request to work entirely at home was not reasonable because her job required teamwork, interaction, and coordination and because she could perform the essential functions of her job at the work site, without accommodation.
· 8th Circuit – Heaser v. Toro Co., 247 F.3d 826 (8th Cir. 2001) (working from home may in some circumstances be a reasonable accommodation), But see, Morrissey v. General Mills, Inc., 2002 WL 1339850 (8th Cir. 2002) (telecommuting would be undue hardship on employer)
3. Requirement to be “Whole” or “100% Healed” to Return to Work

Many employers have policies in which employees seeking to return to work can only do so if they have no restrictions on their work duties.  A couple of federal court decisions indicate that these types of policies may violate the ADA:

· EEOC v. Yellow Freight System, Inc., 2002 WL 31011859 (S.D. NY 2002), court held that employer violated the ADA by applying a “100 percent healed” policy to a trucking company worker with a back condition.  The judge awarded approximately $157,000 in back pay and $50,000 in punitive damages.  The judge found that a policy requiring workers to be completely healed before returning to work clashes with the ADA’s reasonable accommodation requirements.  

· McGregor v. National Railroad Passenger Corp., 187 F.3d 1113 (9th Cir. 1999), 100% healed policy wrongfully substitutes a determination of whether the worker is completely healed for the required individual assessment of whether he can perform the essential job requirements. 

4. ADA’s Application to Temporary Workers 

The EEOC guidance states that employers must follow the ADA even when it contracts with temporary workers.  Recently, the EEOC settled a case in Illinois against an employer for failing to accommodate a temporary worker who had incontinence problems.  The employer allowed the worker to go home to address the problem, but then called the temporary agency and informed it that it would not permit the worker to return.  Because the employer terminated the worker without considering possible reasonable accommodations, the EEOC alleged the employer violated the ADA.  The case settled with the worker receiving $150,000.  There have been no court decisions holding that the ADA applies to temporary workers, but this may be an issue for future litigation.

5. ADA’s Application to Websites

The ADA does not explicitly discuss whether it applies to websites, and thus far, there have been few cases.  This past year, there were two cases that demonstrate the opposing arguments:

· Martin v. Metropolitan Atlanta Rapid Transit Authority, 225 F. Supp. 2d 1362 (N.D. Ga. 2002) court found that the failure of MARTA to provide access to its Web site for people who are blind violated Title II of the ADA.
· Access Now v. Southwest Airlines, 227 F.Supp.2d 1312 (S.D. Fla. 2002) court rejected claim that an airline’s website violated Title III of the ADA because it does not exist in a specific geographical location.  Case is on appeal before the 11th Circuit.

Some commentators believe that the different results in these cases arise Title II’s requirement to provide program access, which is not required under Title III.

6.  Retaliation as a Cause of Action

The ADA specifically states that it is unlawful for an employer to retaliate against an employee based upon the employee's filing of a charge of discrimination with the EEOC. 

Shellenberger v. Summit Bancorp, Inc., 318 F.3d 183 (3d Cir. 2003), the employee claimed she was terminated because she filed an ADA charge with the EEOC.  The employer argued that because the employee did not have an ADA disability, that she could not pursue a cause of action for retaliation.  The 3rd Circuit held that a person’s status as a ‘qualified individual with a disability’ is not relevant in assessing the person’s claim for retaliation under the ADA.

7. Movie Theater Access

With the increase in the construction of movie theaters using “stadium” seating, there has been a significant number of ADA Title III suits brought against movie theaters for not providing equal access to people with disabilities.  Theaters with stadium seating require patrons to climb steps to reach their sets.  Unless the theater has an elevator or is designed to provide an accessible entrance within the stadium seating, wheelchair users must sit on the ground level because they cannot reach the tiered seats, which provide a more desirable view of the movie.  

At issue is the interpretation of a Department of Justice regulation requiring “comparable lines of sight.”  However, at least one Circuit Court of Appeal has interpreted this provision to simply require an unobstructed view.  Because there is a split in the appellate courts, the Supreme Court may agree to hear a case on this issue.  If so, it is likely that a decision by the Supreme Court would apply not just to movie theaters, but to all assembly areas, such as sports arenas, classrooms, concert halls and auditoriums. 

· Lara v. Cinemark USA, Inc., 207 F.3d 783 (5th Cir. 2000) court rejected an ADA claim against movie theater with inaccessible stadium seating.  The court found that the ADA does not impose a viewing angle requirement and that the common meaning of “lines of sights” did not require theaters to provide patrons who use wheelchairs with anything more than an unobstructed view.
· Oregon Paralyzed Veterans of America v. Regal Cinemas, Inc., 339 F.3d 1126 (9th Cir. 2003), petition for cert. filed, (Oct 27, 2003) court held that movie theater violated the ADA by not providing wheelchair users with a comparable view of the screens to patrons who do not use wheelchairs.
· U.S. v. Cinemark USA, Inc., 348 F.3d 569 (6th Cir. 2003) court held that that the Department of Justice regulation requires something more than merely an unobstructed view and ordered the district court to decide the extent to which lines of sight must be similar for wheelchair patrons.  The court stated that one of the central goals of Title III is to provide equal access and enjoyment to people with disabilities. 

