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1. The Ruling:
In a trio of cases, the Supreme Court ruled that in determining whether a person with a correctable condition has a disability under the first “prong” of the ADA (a physical or mental impairment that substantially limits a major life activity), the effects of the person’s corrective measure (e.g. eyeglasses, medication) must be considered.  Thus, the Court found that the individuals in these cases (two who wear eyeglasses, one who has high blood pressure and one who has monocular vision) are not persons with disabilities under the first prong of the ADA because when they are evaluated in their corrected state, they are not substantially limited in any major life activity. 

2. What about the “Regarded As” part of the ADA?
The Court further concluded that the individuals in the three cases were not “regarded as” substantially limited in the major life activity of working and therefore not covered under the third prong of the definition of disability.  Although the Court did not find that the employers in the three cases it reviewed had regarded the plaintiffs as substantially limited in the major life activity of working, an employee could be covered by the ADA if the disabling condition is “cured” by medication or a device, but the employer still regards the employee as substantially limited.  (Ex: Employer mistakenly believes that an employee with epilepsy whose seizures are controlled by medication is a danger in the workplace.)

3. What about the “Record of Impairment” part of the ADA?
These cases did not address the second prong of the definition of disability which provides that an employee is considered a person with a disability even if he/she is not currently disabled, but is still treated adversely by the employer because of the employee’s record or history of a substantial impairment.  So a person who was impaired in the past, but who is not currently impaired because of medication or an assistive device, could be covered by the ADA.

4.  The implications of the cases:

a. The Court’s decisions significantly limit the scope of coverage under the ADA for people who use medication or assistive devices.  However, the Court did hold that the use of a corrective device does not, by itself, preclude the individual from ADA coverage if the person is still substantially limited in a major life activity even after using the mitigating measure.  The Court specifically stated that someone who uses a prosthetic leg or a wheelchair would still likely be covered by the ADA even though they use a “mitigating measure.”  

b. People with disabilities whose corrective measures eliminate their symptoms may want to consider pursuing their discrimination claim under state and local discrimination laws. 
c. Even if a person is covered by the ADA under the “regarded as” or “record of impairment” prongs, the employer will likely not be required to provide a reasonable accommodation.

d.  If a person uses a mitigating measure and the mitigating measure itself causes the person to be substantially limited, they could still be covered by the ADA.  (Ex: A person with mental illness takes medication.  If the side effects of the medication substantially limit the person in a major life activity, such as concentration, he/she could be covered by the ADA and entitled to an accommodation even though the symptoms of the disability are addressed by the medication.) 
e.  All of the cases the Supreme Court reviewed had qualification standards that allowed the employer to deem the person not qualified if they could not meet those standards. (Ex: Dept. of Transportation regulations disqualify drivers with high blood pressure.)  Employees in settings      without these standards have a better chance to succeed under the regarded as prong of the ADA.

f.  When alleging which major life activity is substantially limited by the disability, employees should try to use a major life activity other than working, as that particular activity is very difficult to prove under the ADA.  (Ex: The plaintiffs in the Sutton case could have alleged that they were limited in the major life activity of seeing instead of the major life activity of working.)

5.  Conclusion and Future Strategies
The Supreme Court’s mitigating measures cases have refined, not repealed, the ADA’s definition of disability. The available protections of the ADA have been narrowed by these decisions for people who use medications and corrective devices.  Individuals who use mitigating measures will be covered by the ADA’s actual disability prong if they can demonstrate that they are still substantially limited in their mitigated state or if the side effects of the mitigating measure are themselves substantially limiting.  The “record of” and “regarded as” prongs of the definition of disability also are still viable options for people with disabilities who use mitigating measures, but are not currently substantially limited.  However, plaintiffs should try to identify major life activities other than working when pleading which major life activity is substantially limited.  

Plaintiffs who use mitigating measures may also want to consider filing claims under state and local anti-discrimination statutes.  For instance, the Illinois Human Rights Act does not require proof of a substantial limitation of a major life activity.  Rather, plaintiffs only have to demonstrate the existence of a physical or mental characteristic which is unrelated to the person’s ability to perform the duties of a particular job.  775 ILCS 5/1-103(I).  Accordingly, plaintiffs whose symptoms are primarily controlled by mitigating measures should review their options under state and local ordinances before proceeding with an ADA claim.  People using mitigating measures should proceed very carefully when seeking a reasonable accommodation or filing a claim for disability discrimination.  Contact Equip for Equality, other disability organizations or a private attorney before proceeding.
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