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March  27, 2006

Mr. Jerome B. Meites

Office for Civil Rights

U.S. Department of Health & Human Services
233 N. Michigan Ave., Suite 240
Chicago, IL 60601
Re:  Reopening of Lincoln Developmental Center 

Dear Mr. Meites:

This is a complaint against the Governor of the State of Illinois, the Illinois Health Facilities Planning Board (HFPB), and the Illinois Department of Human Services (DHS) alleging that the plan to reopen Lincoln Developmental Center (LDC) violates the integration mandate of Title II of the Americans with Disabilities Act (ADA) and Section 504 of the Rehabilitation Act (Section 504), as well as certain Medicaid provisions of the Social Security Act.  The Complainant, Equip for Equality (EFE), is the protection and advocacy system for the State of Illinois.  The Complainant requests as relief that the Secretary of Health and Human Services prohibit any Medicaid or other federal monies from being used in connection with the rebuilding or future operation of LDC, which DHS now refers to as “Lincoln Estates.”

History of LDC
LDC opened in the 1870s as the Illinois Institution for Feeble-Minded Children.  This was an era when many states were opening large institutions for people with mental retardation and other developmental disabilities.  The school's name was changed in 1910 to Lincoln State School and Colony and then, in 1975, to Lincoln Developmental Center.  By the 1980s, when many states were closing large institutions because of a recognition that most people with disabilities could live in the community, LDC still had 450 residents.   

Throughout the 1990s, LDC residents were regularly subjected to abuse and neglect.  In response, the Illinois State Police conducted a covert investigation in 1993, which resulted in the departure of 11 staff members and the conviction of one staff member for aggravated sexual assault of a resident.  Starting in the mid-1990s, the Illinois Department of Public Health (DPH) repeatedly cited LDC for failing to protect its residents and failing to provide appropriate treatment and programming.  Examples of such failures included the drowning death of a resident who was left behind from an outing to a public swimming pool and the death by asphyxiation and suffocation of a resident who was restrained face-down for 35 minutes by five staff members.

Notwithstanding the efforts by DHS to correct the violations through the addition of significant financial and personnel resources to the facility, abuse and neglect remained pervasive at LDC.  In September of 2000, the federal Centers for Medicare and Medicaid Services (CMS) determined that a crisis situation existed at LDC.  New policies and staff trainings were developed, but the abuse and neglect continued throughout 2000 and 2001.  Examples of abuse and neglect during this time period included staff leaving a resident submerged in a bathtub; a nurse choking a resident with a bed sheet (he was later convicted of aggravated battery); several residents ingesting non-food items, such as pen caps, latex gloves, and medication prescribed for other people; and a staff member forcing a resident to lick her own urine from the floor.    

In early October of 2001, DPH conducted a review that led to it making a recommendation to CMS that LDC be decertified and thus ineligible for Medicaid funds.  At the same time, Equip for Equality (“EFE”) began a series of unannounced visits to LDC that continued until LDC’s closure.  On October 19, based on two days of observation, EFE advised DPH that the conditions that led to DPH’s decertification recommendation continued to exist and that residents were at substantial risk of serious harm.  At EFE’s recommendation, DPH began regular on-site monitoring at Lincoln. In response to DPH and EFE concerns, Governor George Ryan ordered the transfer of 90 residents from LDC, the appointment of new leadership, and 30-day assessments of LDC’s progress in abating the conditions that led to the decertification recommendation.  

In November, EFE called upon Governor Ryan to close LDC, due to its ongoing failure to remedy serious safety and programmatic deficiencies.  At the same time, DPH observed dangerous conditions that could have resulted in serious injury or death and thus found the residents at LDC to be in “immediate jeopardy.”  In December of 2001, EFE again called for closure.  In response, the Governor asked EFE to serve as an independent monitor, which EFE agreed to do.  He also ordered the transfer of 100 residents from LDC and ordered DHS to develop a plan to further downsize LDC or close it.  In January, EFE called a meeting of state agencies because of its concern that conditions appeared to be further deteriorating.  In response to EFE’s concerns, DHS and DPH intensified their monitoring efforts.  

Notwithstanding the intensive monitoring, dangerous conditions persisted.  In February 2002, after learning of the lack of improvement at LDC, Governor Ryan ordered the transfer of 150 additional residents.  In early June, DPH conducted a full certification survey, which LDC failed, due to numerous incidents of serious neglect.  On June 10, 2002, Governor Ryan announced that he would no longer authorize funding for LDC, effectively closing it.   The Illinois Health Facilities Planning Board (HFPB) approved LDC’s closure in August of 2002, citing the expense of running LDC and the lack of need for intermediate care facilities for people with developmental disabilities (ICF-DD) that exceed 16 beds.

The Plan to Reopen LDC

Throughout the 1990s and until LDC’s closure, the American Federation of State, County and Municipal Employees (AFSCME), the union to which LDC employees belonged, strongly opposed closure of LDC.  The closure was also opposed by many of the residents of the City of Lincoln and by the City’s political representatives, including its Mayor, its State Senator and its State Representative, who were concerned about the economic implications to the region. 

While running for governor, Rod Blagojevich promised to re-open LDC.  Once he took office, he promptly started working on a plan to implement his campaign promise.  In the spring of 2003, at the impetus of the Governor, DHS created the LDC Advisory Committee Task Force (LDC Committee), which had 26 members, the majority of whom had opposed the closure of LDC and had expressed a commitment to reopening it. Its membership consisted of many individuals who worked for or were affiliated with state or local government, including representatives from DHS, DPH, the Illinois Capitol Development Board, Central Management Services, the Illinois Department of Commerce and Economic Opportunity, and the Illinois Department of Veterans Affairs;  the State Senator and State Representative for the City of Lincoln, and the Mayor of the City of Lincoln.  Other members included two AFSCME representatives, a former LDC resident, the parents of a former LDC resident, a representative of the Local Workforce Investment Area, a representative of the Illinois Association for Recreational Facilities, a psychiatrist, the executive director of the Logan County DD program, the Executive Director of the Illinois Council on Developmental Disabilities, a representative from the Coalition of Citizens with Disabilities in Illinois, and the Executive Director of United Cerebral Palsy of Illinois. Of these 26 members, only two were people who had developmental disabilities.  The meetings were closed to the public.

At the same time, in anticipation of the LDC Committee’s support for the reopening of LDC, the Governor’s office spearheaded the passage of a seven million dollar capital appropriation from the General Assembly to fund the reopening.  Specifically, the appropriation was “for various capital improvements, including planning and construction of four ten-bed transitional or residential homes.”  The appropriations bill went into effect in November of 2003.

The LDC Committee recommended reopening LDC with four ten-bed homes, with only three dissenting votes.  The representative of the Coalition of Citizens with Disabilities, Lester Pritchard, who has a developmental disability and was, along with the representatives from United Cerebral Palsy and the Illinois Council on Developmental Disabilities, among the three dissenting voices, wrote this about the process:  

I have learned a lot during my involvement with the task force. I have witnessed a process that thus far has apparently been driven by economic and political self-interests. I can think of no decision that has been made by this group that has been truly motivated by the best interests and needs of people with disabilities in Illinois. The union workers want their jobs back; the Village of Lincoln wants to revive its economy; the politicians want to get elected. Meanwhile, the health and welfare of people with significant disabilities in Illinois go by the wayside.

The Catalyst, November 2003, www.ccdionline.org
On April 1, 2004, DHS submitted a request to the HFPB for approval for the erection of a facility to provide “residential services for forty people with developmental disabilities on the former LDC campus …”   In the request, DHS admitted that this was part of a DHS initiative to “revitalize the Lincoln, Illinois community …”  Supporting documentation for the proposal included letters from the State Senator and the Mayor, emphasizing how important the re-opening plan was to the local economy.  The HFPB designated the project as “Lincoln Estates, Project #04-018,” and scheduled it for hearing by the full HFPB at a public meeting on June 16, 2004.

On April 26, 2004, under pressure from the disability community, the LDC Committee meetings were finally opened to the public.  However, Jeri Johnson, the Director of DHS’ Division of Developmental Disabilities, refused to answer any questions as to how or why the LDC Committee had arrived at its recommendations. 

In May of 2004, the Chicago Tribune published an editorial condemning the Governor’s plan to re-open LDC, finding it ill advised on both economic and moral grounds.  The Tribune assailed the decision as motivated by a desire to placate local economic interests rather than by the interests of people with disabilities, which would be far better served by community-based programs.

During April and May, in preparation for the June HFPB meeting, the HFPB’s professional staff researched and evaluated the Lincoln Estates proposal, using the criteria established by the Health Facilities Planning Act, 20 ILCS 3960/1 et seq. and its implementing regulations, located at 77 Illinois Administrative Code, Part 1110 and 1120. As part of this research and evaluation, the HFPB held a public hearing on May 20, 2004, on the plan to re-open LDC.  EFE presented oral testimony, which was also submitted in writing, opposing the re-opening of LDC.  The testimony cited numerous reasons why it would be inadvisable for the State to reopen LDC.  The grounds cited by HFPB for approving LDC’s closure in 2002 remained true and constituted reasons why LDC should not be reopened.   EFE also pointed to the Supreme Court’s decision in L.C. v. Olmstead as a reason why the State should invest in more community services, rather than in out-moded and expensive institutional models, like LDC.  EFE also assailed DHS for proposing a model that was designed to improve the economy of the City of Lincoln, rather than meet the needs of people with disabilities.

On May 24, the HFPB staff sent two letters to DHS, seeking additional information.  In one letter, the staff requested that DHS respond to the testimony from the May 20 hearing that there were facilities with excess bed capacity to house the people DHS was claiming were in need of a re-opened LDC.  Myra Nichols, the Deputy Director of DHS, gave the following non-responsive answer in a letter dated June 8, 2004: 

The use of available ‘open’ Medicaid certified beds is not pertinent to this project for the following two reasons: 1) The placement of individuals with developmental disabilities in this initiative is “project specific”.  In other words, there is legislation that was signed into law mandating the establishment of Lincoln Estates.  Expansions of services in other State Operated Developmental Centers, including Jacksonville, to serve former residents of Lincoln Developmental is not mandated by existing legislation. 2) It appears that HFPB criteria considers travel time and distance in project review.  As stated in the application, the nearest other SODC [state-operated developmental center] to Lincoln, Jacksonville, is over one hour travel time from Lincoln.

In the second letter from HFPB seeking additional information from DHS, the HFPB staff asked for documentation that the proposed project was the most effective or least costly alternative.  In another letter dated June 8, Ms. Nichols gave a similar non-responsive answer:

The establishment of the Lincoln Estates program is mandated by legislation as detailed in the original application for permit.  During the Spring 2003, the Illinois legislature passed legislation that authorized the establishment of State Operated Developmental  Center services on the campus of the former Lincoln Developmental Center.  This legislation was signed into law by Governor Rod Blagojevich and specifies that State Operated Developmental Center services will be provided to 40 persons with developmental disabilities on the campus of the former Lincoln Developmental Center (LDC).  Further, many families/guardians whose loved ones formerly lived at LDC, have expressed their desire that their relative move back to the Lincoln area (initial survey results specified on Lincoln Estates HFPB application.)  The above demonstrates that the legislation directing the establishment of Lincoln Estates precludes consideration of other alternatives.

Ms. Nichols made no attempt to address the fact that re-opening LDC would be both cost-ineffective and contrary to the desire of most people with disabilities to live in the community.  Indeed, she pointed only to the desires of guardians, not to the desires of the former residents themselves.  Moreover, she failed to note that the survey offered guardians only two options – for the individual with the developmental disability to stay where they were (90% of the respondents’ wards were in large state-operated developmental centers) or move back to Lincoln in a 40 person ICF-DD.  There was no option for small, community-based residences in or near the families’ home communities.  In any event, as will be shown later, DHS was ultimately unable to find 40 former LDC residents to return to the facility.

Proceedings Before the Health Facilities Planning Board

Shortly before the June 16 HFPB meeting, the HFPB’s professional staff issued its “State Agency Report” for Project #04-018. The State Agency Report concluded that the proposal failed to meet certain requirement of 77 Illinois Administrative Code, Parts 1110 and 1120.  Key findings included:

From the information provided by the applicant, it does not appear that the primary purpose of the proposed project is to provide care to the residents of the planning area. (p.9)

The applicant has not addressed issues of cost, patient access, quality and financial benefits in both the short and long run as required by [Criterion 1110.230(c)]. (p.9)

Based on information submitted, the applicant has not documented that it will serve a population group in need of the services proposed and that insufficient service exists to meet the need. (p.10) 

The applicant did not provide the direct annual operating costs in current dollars per equivalent patient day for the first full fiscal year after project completion. (p.12)

On June 16, 2004, the HFPB held a board meeting, at which it considered DHS’ proposal for reopening Lincoln Developmental Center.  Many members of the disability community who opposed the reopening of LDC attended the meeting. The HFPB members noted the findings of the State Agency Report and asked numerous questions, some of which are highlighted below, regarding the areas in which the State Agency Report had found DHS’ proposal non-complaint.  

First, the HFPB Chairman, Mr. Beck, inquired as to why the primary purpose of the proposed project was not to provide care to the residents of the planning area.  In response, Ms. Johnson, the director of DHS’ Division of Developmental Disabilities, explained that the 370 individuals who used to reside at LDC were dispersed around the state when LDC closed, about 300 to other state-operated developmental centers and about 70 to community programs.  (Transcript at 56).  She explained further that DHS sent a survey to the families of the former residents and 45 indicated that they would like their family member to move back to LDC.  Another 27 indicated that they might want their family member to move back.  (Transcript at 57) Like Ms. Nichols, Ms. Johnson failed to inform the HFPB that the survey did not give an option for small, community-based residences in or near the families’ home communities.

The Chairman asked about DHS’ failure to provide the HFPB staff with projected operating costs.  (Transcript at 57).  Ms. Johnson responded only that “we will ensure that we have sufficient funds that are appropriated to the operate the four homes.”  Ms. Johnson failed to inform the HFPB that the average cost of serving a person in an Illinois SODC was far higher than the average cost of serving person in the community in a Community Integrated Living Arrangement (CILA).  The Chairman then asked whether DHS had looked at any alternatives.  Ms. Johnson, echoing Ms. Nichols’ written response, replied that “By the unique nature of this project, which is a result of action taken by the Illinois General Assembly and signed into law by the Governor, it is the Department of Human Services and the division’s responsibility to implement the law that was signed.”  (Transcript at 58)  

The Chairman then inquired into the need for the facility.  Ms. Johnson pointed to the survey, noting that elderly family members were having to travel longer distances to visit their loved ones. (Transcript at 59)  DHS’ concern for the distance that guardians needed to travel to visit their family members was highly ironic; in Bruggeman v. Blagojevich, a federal lawsuit in which individuals with developmental disabilities and their families sought ICF-DD placements closer to the family home, DHS’ position was that people with developmental disabilities do not have any right to live close to their parents and families.  She also noted that DHS was over-census in the other state-operated developmental centers.  (Transcript at 60)

Ms. Carey-York, a member of the HFPB, inquired why the project was “so large,” noting that she “thought that the prevailing concept was to have smaller group homes, more like a family-type setting instead of a more institutionalized setting.”  Ms. Johnson did not address the fact that the proposed project was for an institution -- a 40 person ICF-DD, with all components of the facility located on the LDC campus -- and instead responded that “there are only ten people that live in the homes.”  (Transcript at 60).   She said that they were hoping to see “other housing alternatives” in the area, making for a “kind of reverse integration within the community.”  She also noted that 10 is only two more than eight, which is the maximum number of people permitted in a community integrated living arrangement.  (Transcript at 61). 

Ms. Carey-York then asked for details about the survey response.  Ms. Johnson explained that DHS sent out 370 surveys and received 168 responses.  Of those, 45 said that they would want their family member or ward to return and 33 said maybe.  Ms. Johnson did not indicate whether any surveys were sent to the former residents themselves.  Ms. Carey-York noted that “There was an incredible non-response, actually,” but another HFPB member, Dr. Massuda, argued that it was not an unusual response rate.  (Transcript at 62)

In response to a question by Ms. Orr, another HFPB member, Ms. Johnson gave a history of the legislation that appropriated seven million dollars for the construction of four ten-bed homes on the grounds of LDC.  She also described the role of the task force in developing the project.  (Transcript at 63 – 64).  Ms. Orr then inquired why LDC was closed, to which Ms. Johnson replied that there “were some concerns about abuse and neglect.”  (Transcript at 64)  Another HFPB member, Dr. Malek, asked Ms. Johnson how DHS would ensure quality in the future.  (Transcript at 65)  Ms. Johnson pointed to how much smaller the re-opened LDC would be as compared to the closed institution, which housed 370 people.  She said that there would be “better staff ratios.” ((Transcript at 66)  She also said that DHS would like to work with advocates to improve training on abuse and neglect, and would also consider citizen monitoring.  (Transcript at 67)  There was then a discussion of federal certification.  (Transcript at 69-72)  

At the end of the discussion, several members of the HFPB said that they would like to defer voting on the application.  Chairman Beck then asked Ms. Johnson if DHS would like to defer, saying “You see what is going to happen.”  (Transcript at 73)  Ms. Johnson inquired about what additional materials the Board would want if the application were deferred.   Ms. Carey-York stated that the Board would want a copy of the family survey.  Chairman Beck said that the Board would want items “that the staff indicated in their report that they were missing.”     Ms. Johnson then stated “we will defer.”  (Transcript at 74)  Mr. Carvalho, the attorney for the HFPB, then asked the Chairman whether the Board wanted DHS to “go through an analysis of need, or does the board accept that observation by DHS that the legislature has told them to do that [create four 10-bed homes]?”  Chairman Beck responded by saying that DHS should go through an analysis of need, noting that “we always listen to what the legislature has to say, but I think this board needs an analysis.”  (Transcript at 75)

On July 28, 2004, Zena Naiditch, the president of EFE, sent a letter to the HFPB reiterating EFE’s opposition to the re-opening of LDC.  Ms. Naiditch emphasized the lack of need for the project:

The reality is that there is not a need for this Project, as confirmed by the Board members’ comments.  What is crucially needed is community-based services offered throughout the state, not a 40-bed institution in one location, Lincoln, Illinois.  You may already know that Illinois is one of the most regressive states in our country, resisting the nationwide trend to downsize and close state operated institutions and to provide quality community-based services to people with developmental disabilities.

On September 30, 2004, DHS sent a letter in response HFPB’s letter, dated July 15, 2004, requesting additional information pursuant to the June 16 meeting.  DHS responded to a question about how it would prevent a reoccurrence of noncompliance with safety and other requirements that led to LDC’s closure by saying that “Client protection and safety is of primary concern in all of the nine existing State Operated Developmental Centers that serve 2,868 people with developmental disabilities.  Existing protocols from the SODC [state-operated developmental center] system will be incorporated into the administrative structure of Lincoln Estates.”  (Letter at 2)  DHS failed to address the fact that, even with the “protocols,” there have been significant problems with abuse and neglect at most of the state-operated developmental centers.

In response to an HFPB question regarding DHS comparison of this project to other alternatives in terms of “cost, patient access, quality, and financial benefits,” DHS simply reiterated what it had said at the HFPB meeting, which the HFPB had found unacceptable: that Public Act 93-0587 is very restrictive and requires four ten-bed homes in the City of Lincoln.  (Letter at 5-6)

In response to the HFPB request to “provide the calculation of need based upon models of estimating need for the service proposed,” DHS replied, incomprehensibly: “In the State Agency Report generated at the time of the former Lincoln Developmental Center closure …, HFPB staff related the following: ‘The State Board does not calculate a need for ICFDD facilities of more than 16 beds.’  Therefore, this consideration is not applicable to this project.”  (Letter at 6)  Rather than concluding that this consideration was inapplicable, DHS should have acknowledged that a 40-bed facility was not needed.

In response to the HFPB’s request for information about who would likely use the re-opened LDC, DHS provided detailed information about its survey of the families of former LDC residents.  It noted that, “of the survey respondent that answered YES to the question about their desire to move to move to Lincoln Estates, 76.2% have severe or profound mental retardation.  Of the survey respondents who answered MAYBE …, 81.5% have severe or profound mental retardation.” 

DHS then concluded that “The above data confirms that individuals who have guardians who either definitely or possibly want their relative to move to Lincoln Estates overwhelmingly require the intense level of services provided in a State Operated Developmental Center.”  (Letter at 9)  This is a truly shocking statement, as, in essence, it is asserting that anyone with severe or profound mental retardation requires a state-operated developmental center level of care.  There is no competent professional literature to support this conclusion.  Indeed, many states have closed or dramatically downsized their SODC system and successfully served people with severe and profound mental retardation in the community.  Moreover, the conclusion directly contradicts state law, which requires individual determinations before anyone can be recommended for placement in a SODC: "Persons shall be admitted to Department Facilities based on an assessment of their current individual needs and not solely on the basis of inclusion in a particular diagnostic category, identification by subaverage intelligence test score, or consideration of a past history of hospitalization or residential placement."  405 ILCS 5/4-200(b)
Using the additional information, the staff of the HFPB once again evaluated the project using the governing statutes and regulations and issued a second State Agency Report on the proposed project. The staff again found that the project did not meet the standards of 77 Ill. Admin.Code, Part 110.  With regard to the question of whether the applicant had explored other alternatives, the report concluded that “There appears to be additional capacity at this facility [Jacksonville Developmental Center] that could be utilized to meet the needs identified by the applicant.”  (p. 5)  With regard to whether there was a need for the facility, the report concluded that:  “There appears to be sufficient capacity within the planning area to meet the needs identified by the applicant.”  (p. 6)

Between the June and October meetings, the composition of the HFPB was completely altered in response to findings by the U.S. Attorney’s Office that certain members of the HFPB were engaged in illegal activities, including conditioning the approval of projects on the agreement of the applicants to use particular developers and particular financers.   In August, the Governor signed legislation terminating the terms of all nine previous members and allowing him to name a five-member board.  In September, he appointed three of the five members: Glenn Poshard, Diane Woodward, and Susana Lopatka.  By the time of the October meeting, he had still not appointed the remaining two.

At the commencement of the HFPB consideration of Lincoln Estates at the October board meeting, Ms. Lopatka made a statement regarding her connection to DHS, which was her former employer.  She did this at the request of Ms. Murphy, one of the attorneys for the HFPB, who was responding to written audience questions about a possible conflict of interest in Ms. Lopatka reviewing DHS’ Lincoln Estates proposal.  Ms. Lopatka stated that she retired from DHS in December of 2002, that she had no connection to developmental disabilities work when she was there, that she had no personal relationships with any current DHS employees, and that she was doing no consulting work for DHS.  (Transcript at 370-372)  Further, when asked by Ms. Murphy whether there was anything about her former employment that would “affect your objective judgment in connection with this application?”  Ms. Lopatka responded “I don’t believe so, no.”  (Transcript at 373)  After this perfunctory inquiry into a possible conflict of interest, the HFPB proceeded to evaluate the application.  Chairman Glenn Poshard at no time during the October meeting revealed his close ties to DHS’ Choate Developmental Center, which surely affected his objectivity.  Given the disbandment of the prior HFPB for conflict of interest reasons, it is remarkable that Chairman Poshard did not make a public disclosure of these ties.  He revealed them in 2005, at a public meeting conducted by EFE.  See below at page 12.

The consideration of the proposal began with Chairman Poshard saying,  “Don, we’re at you, buddy.”  Mr. Jones, a member of the HFPB staff, responded that he had a conflict on the application and was therefore not involved in its review or in the development of the State Agency Report.  Chairman Poshard then asked Mike Constantino to give the summary.

Mr. Constantino advised that, based on the information provided by DHS, the staff had changed its recommendation under the Section 1120 criteria from negative to positive, but that the staff was “still negative on the 1110 criteria.”  (Transcript at 375)  Mr. Mark elaborated that the previous HFPB members had focused on whether there was actual need for the facility and the HFPB members had wanted to see DHS’ survey.  Chairman Poshard then asked why, in DHS’ view, were the Jacksonville Developmental Center (Jacksonville) vacancies not relevant to the current application.  Ms. Nichols of DHS responded by once again reciting that the legislature had authorized the establishment of four ten-bed homes on the site of the former LDC (Transcript at 377)  Ms. Davidsmeyer of DHS then explained the current status of Jacksonville, stating that there are 265 beds with three vacancies.  She also explained that one building had been closed and turned into a healthcare facility, but that one floor of that building had recently been reopened to absorb people from LDC.  (Transcript at 378-379).  Chairman Poshard became confused and thought that her whole discussion was about LDC, but Ms. Davidsmeyer clarified that it was about Jacksonville.  (Transcript at 379).  Chairman Poshard asked no questions about Jacksonville capacity, even though this issue featured prominently in the State Agency Report.  Chairman Poshard then asked a number of questions regarding who would live in the re-opened LDC.  Ms. Stone of DHS responded that DHS was looking at former LDC residents and that the move to the re-opened LDC would be voluntary -- no one would be forced back.  (Transcript at 381)

 Chairman Poshard then proceeded to go into a lengthy recitation of his view of the role of the HFPB with respect to Lincoln Estates:

CHAIRMAN POSHARD:  Okay.  Let me make sure I understand the process that’s taken place here.  During the time the whole Lincoln Center was being abated during Governor Ryan’s administration, a decision was made to close the facility, I think.  Later, under the Blagojevich administration, in order to satisfy the need of people who would like to continue to live there – (Sounds from the audience.) – this was passed, right, the bill was passed, and that bill basically mandated the – appropriated the money and mandated the building of these facilities on the Lincoln Center site.                        MS. STONE Yes.                                                                             CHAIRMAN POSHARD:  That’s where we stand now?                            MS. STONE: Yes.                                                                      CHAIRMAN POSHARD:  Okay.  So really the only issue before our board is to consider whether or not the process that you’ve undertaken in appropriate for the building of those buildings, and so it’s not up to this board to determine the social policy, as to whether or not this is correct.    (Transcript at 382-3, emphasis added)

However, having just stated that it was not the role of the HFPB to delve into social policy (a statement for which Chairman Poshard offered no support), Poshard proceeded to express his agreement with the social policy of reopening LDC:

CHAIRMAN POSHARD:  You know, I’m very hopeful that the State will be sensitive to the fact that there are developmentally disabled people who want to live at home – who want to live in their own communities -- because I think that’s an appropriate policy, too, but I also think that for people who – who would like to come back to Lincoln and live and have the appropriate housing and space, that there should be accommodations for those folks, too.  It’s not an either/or.  It’s finding out how we can satisfy both needs, because we can.  Maybe not to the extent that all of you want, but it has to be our goal – it has to be our goal regardless of which side of the issue you come up on.  (Transcript at 384, audience comments omitted)

As with the June meeting, many members of the disability community who were opposed to the reopening of LDC attended the October meeting.  When one of these audience members confronted Chairman Poshard with the fact that Illinois’ long term care resources were already disproportionately spent on institutions as opposed to community-based services, a fact that was clearly relevant to whether there was a need to reopen LDC, Poshard responded that “maybe in time – in time, there can be a better ratio there, but right now my consideration is for this center.”  (Transcript at 384) 

In response to a question from Ms. Woodward regarding the past problems at LDC, Ms. Davidsmeyer gave an extremely lengthy response, stating that the re-opened LDC would have the same quality monitoring mechanisms that the other state-operated developmental centers have.  (Transcript at 385-390)  At no point did she mention the problems DHS was having with preventing neglect and abuse in the state-operated developmental system.  

Ms. Woodward summarized her views by stating “I think there have to be choices.  And I do recognize that the community delivery of service is very important and we need to do a better job at that, but I really feel that based on response to the survey, that there are people who want to live at this facility.”  (Transcript at 395)  Ms. Lopatka then moved for approval of the Lincoln Estates proposal; the three members of the HFPB all voted “yes.”

Ten months after the HFPB meeting at which the Lincoln Estates project was approved, Chairman Poshard testified at EFE’s Public Priorities meeting, at which he revealed his strong pro-state institution bias and his connections with Choate Developmental Center:

I’m just pleading with you to continue your advocacy for all developmentally disabled people, but particularly in this area please understand the necessity in this and other areas for institutional settings.  My experiences with Choate has [sic] been one of 100 percent positive effect upon the kinds of children that I’ve dealt with most of my life going into that setting.  So I’m just sharing with you … You know I just want to think that as an advocacy group which does great good for many that you can be balanced in your approach toward both community and institutional settings because we have a need for both, and I do honestly believe that Choate does a remarkable job with the kinds of people I deal with.  (Transcript at 38-39) 

Chairman Poshard did not acknowledge the extensive findings of abuse and neglect at Choate made by EFE and by the federal Centers for Medicaid and Medicare earlier in 2004.

In an article written for Copley News Service, reporter Mike Ramsey reported that Poshard said that he was “comfortable with the results of a DHS survey that indicates there is interest from some former LDC residents or their families in the new development.”  Ramsey quoted Poshard as saying “If I was one of those folks, I’d probably want to be living at home and getting support from the state or the federal government in helping me do that.  But there are a lot of folks who can’t do that and who want to come back to the Lincoln facility.”                       

According to a Chicago Tribune editorial dated November 2, 2005, the information on which the HFPB based its decision – that at least 40 former LDC residents were interested in moving back – turned out to be false.  The Tribune reported that only 31 residents had expressed interest in moving back as of DHS’ October 31, 2005 deadline for expressing such interest.  

Based on the above information, it is impossible to conclude other than that the decision to re-open LDC was made in response to political pressures and with a disregard for the needs and desires of people with disabilities.  The current State budget appropriates 6.5 million dollars for operational costs for LDC, in addition to the previous seven million dollars for capital costs, money that could be far better spent to serve people in small group homes in their own communities.  People with disabilities have demanded more community-based placements for years, but have been told by DHS that there is no money and that they must live in state-operated developmental centers or in large private ICF-DDs in order to receive services.  In the case of Bertrand v. Maram, the pre-admission screening (PAS) agents who were deposed by plaintiffs’ lawyers testified that, unless individuals are in an emergency situation, it is virtually impossible to obtain community-based services for them.  

While the LDC residents will be housed in four separate homes, this does not change the fact that this is an institution; indeed, most state-operated institutions house people in separate houses.  Moreover, the re-opened LDC is located in a rural area, isolated from the home communities of most of the people who will live there.  The location of the homes was decided, not based on where people with disabilities want to live, but based on where political and economic forces decided they should live.  In short, this project is enormously costly in terms of both dollars and the civil rights of Illinois citizens with developmental disabilities.  

                                                        
    
Sincerely,            





Zena Naiditch






         
President and CEO




     
Laura J. Miller







Managing Attorney
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