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JURISDICTIONAL STATEMENT 
 
I. Jurisdiction of the District Court 

On August 1, 2012, Plaintiff-Appellant Megan Runnion filed her 

Complaint against Defendant-Appellee Girl Scouts of Greater Chicago and 

Northwest Indiana. (SA 1.)1 Megan, who is deaf, alleged that Defendant, a 

recipient of federal financial assistance, (1) refused to provide sign language 

interpreter services, and (2) dissolved her troop for making the request, in 

violation of Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794. 

The district court had jurisdiction under 28 U.S.C. § 1131 because Megan 

raised a federal question, and under 28 U.S.C. §§ 1343(a)(3) and (4) because 

Megan sued to secure civil rights extended by the United States government. 

II. Jurisdiction of the Court of Appeals 

On October 26, 2012, the district court granted Defendant’s motion to 

dismiss Megan’s original Complaint under Federal Rules of Civil Procedure 

12(b)(1) and 12(b)(6), and entered judgment for the Defendant. (RA 1-16.)  

On November 21, 2012, Megan filed a motion to alter judgment under 

Fed. R. Civ. P. 59(e) and for leave to file a proposed amended complaint under 

Fed. R. Civ. P. 15. (SA 183-300.) On March 12, 2013, the district court 

granted Megan’s motion to alter judgment and partially granted and denied 

her motion for leave to file a proposed amended complaint. (RA 17-25.)  

                                            
1  Record citations are to the attached, consecutively-paginated required 
appendix (“RA __”), or to the consecutively-paginated separate appendix (“SA __”).   
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On March 7, 2014, the district court dismissed Megan’s amended 

complaint with prejudice. (RA 26-30.) On April 4, 2014, Megan filed a notice 

of appeal. (SA 769.) This Court has jurisdiction under 28 U.S.C. § 1291 

because this is an appeal from a final decision of the district court that 

disposed of all claims in the district court. 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Did the district court err by dismissing Megan’s Complaint 

without leave to amend? 

2. Did the district court abuse its discretion by denying Megan 

leave to file the proposed amended complaint including allegations showing 

that Defendant is a “private organization . . . which is principally engaged in 

the business of providing education and social services” and thus a program 

or activity subject to Section 504 of the Rehabilitation Act, 29 U.S.C. § 

794(b)(3)(A)(ii)?  

STATEMENT OF THE CASE 
 
I. Statutory Overview  

 Section 504 of the Rehabilitation Act provides: “No otherwise qualified 

person with a disability in the United States shall, solely by reason of her or 

his disability, be excluded from the participation in, be denied the benefits of, 

or be subjected to, discrimination under any program or activity receiving 

Federal financial assistance.” 29 U.S.C. § 794(a).  
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The Rehabilitation Act defines the term “program or activity” as 

follows: 

(1) (A) a department, agency, special purpose district, or other 
instrumentality of a State or of a local government; or  
(B) the entity of such State or local government that distributes such 
assistance and each such department or agency (and each other State 
or local government entity) to which the assistance is extended, in the 
case of assistance to a State or local government; 

(2) (A) a college, university, or other postsecondary institution, or a public 
system of higher education; or 
(B) a local educational agency (as defined in Section 7801 of Title 20), 
system of vocational education, or other school system; 

(3)(A) an entire corporation, partnership, or other private organization, or 
an entire sole proprietorship-- 

(i) if assistance is extended to such corporation, partnership, private 
organization, or sole proprietorship as a whole; or 
(ii) which is principally engaged in the business of providing 
education, health care, housing, social services, or parks and 
recreation; or 

 (B) the entire plant or other comparable, geographically separate 
facility to which Federal financial assistance is extended, in the case of 
any other corporation, partnership, private organization, or sole 
proprietorship; or 

(4)  any other entity which is established by two or more of the entities 
described in paragraph (1), (2), or (3); 

 any part of which is extended Federal financial assistance. 
 
29 U.S.C. § 794(b) 

Here, the separate definitions of “program or activity” for state and 

local government under Section 794(b)(1), and for educational and school 

systems under Section 794(b)(2), do not apply. Although Megan raised the 

issue of the application of Section 794(b)(3)(A)(i) in the district court (for an 

organization that receives federal funding as a whole), she does not raise that 

issue in this appeal. In this appeal, the definition of “program or activity” at 

issue is whether Defendant is a “private organization” that “is extended 
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Federal financial assistance,” is “principally engaged in the business of 

providing education, health care, housing, social services, or parks and 

recreation.” Id. § 794(b)(3)(A)(ii). It is undisputed that Defendant does receive 

federal financial assistance.2      

II. Statement of Facts 

Megan is deaf and needs a sign language interpreter to receive 

information and effectively communicate in group settings. (SA 3-4.) Through 

sign language, the interpreter communicates words spoken by group 

members. (SA 4.) Megan can speak, but her speech is not always understood 

by hearing people. (Id.)   

With an interpreter, Megan participates in activities with nondisabled 

people. (Id.) She attends classes at school with nondisabled students; 

participates in school art and cooking clubs; and was one of 10 students from 

her school to receive the 2012 President’s Education Award for Outstanding 

Academic Achievement. (Id.)   

Megan became a Girl Scout in 2005, while in kindergarten. (Id.) The 

Girl Scouts are a private organization dedicated to empowering girls and 

creating leaders.3 (SA 191, 197, 198.) Defendant is a council of the Girl Scouts 

                                            
2  Defendant contended in the district court that the federal funding it received 
was used only for specific programming in which Megan had not participated. That 
position does not impact the application of Section 794(b)(3)(A)(ii), which applies if 
“any part” of the organization received federal assistance. 
 
3  Citations relating to Defendant’s educational work are to Megan’s proposed 
amended complaint, which was an exhibit to her Rule 15 motion for leave to file an 
amended complaint. (SA 183-300.) Those facts come from Defendant’s own website 
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USA—indeed, the largest such council in the United States, with nearly 

87,000 members—and is governed by Girl Scout USA’s constitution. (SA 191-

92, 196, 198.)  

In its constitution, Girl Scouts USA defines itself as an “education 

program that promotes girls’ personal growth and leadership development.” 

(SA 197.) In its self-reporting, Girl Scouts USA calls itself an “Educational 

Institution.” (SA 197.) In its own reporting, Defendant described Girl 

Scouting as “an out-of-school educational program designed to help girls put 

into practice the fundamental principles of the Girl Scout movement.” (SA 

199.) According to Defendant, even the annual Girl Scout cookie fundraiser 

has an educational purpose: to teach girls “life skills such as money 

management, ethical decision-making, and goal setting.” (Id.)  

Megan joined Defendant’s Girl Scout Troop No. 40795 (“Troop”). (SA 4.) 

For six years, until August 2011, Defendant provided Megan with a sign 

language interpreter for Troop meetings and activities. (SA 5.) That enabled 

Megan to understand what was said at meetings and activities, giving her 

the same access to the social and leadership development training offered to 

her non-disabled peers, and allowing full communication among Megan, her 

peers, and her Troop leaders. (Id.)  

Megan rarely missed a Troop meeting or activity. (SA 194.) Girl Scout’s 

leadership programs provided Megan with many educational opportunities 
                                                                                                                                  
and publications, of which this Court, and the district court, may take judicial 
notice. Denius v. Dunlap, 330 F.3d 919, 926 (7th Cir. 2003) (“Judicial notice may be 
taken at any time, including on appeal.”).   
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(Id.). Megan particularly enjoyed educational activities including learning 

how to administer first aid; how to cook outdoors; and how to use maps, 

compasses and other navigational tools. (Id.)  She also learned about water 

safety rules and the traditions of people who live in other countries. (Id.) To 

benefit from these and other Girl Scout programs, Megan needed an 

interpreter—at the Troop leader’s suggestion, Megan attended two camping 

trips without an interpreter, and had great difficulty participating in the 

Troop’s activities. (Id.)  

On August 29, 2011, before the scouting year, Edie Runnion, Megan’s 

mother, requested a sign language interpreter to ensure effective 

communication for Megan, as she had every year since 2005. (Id.) Defendant 

denied Edie’s request, stating “Currently the Council does not pay for these 

services.” (Id.)  

On October 27, 2011, Edie asked Defendant to provide an interpreter 

for Megan for a Troop event on November 20, 2011. (Id.) On November 10, 

2011, Equip for Equality and the National Association of the Deaf asked 

Defendant to provide an interpreter for all of Megan’s Troop meetings and 

activities, including the November 20, 2011 event. (SA 6.) Defendant 

answered that it was not subject to Section 504 of the Rehabilitation Act, and 

was developing a uniform policy, though it did provide Megan with an 

interpreter on November 20, 2011. (Id.)  
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At an event on January 8, 2012, Troop leaders announced that the 

Troop was being disbanded, though they did not tell that to Megan and Edie 

beforehand. (Id.) Troop leaders told Edie that her request for an interpreter 

caused Defendant to impose limitations on the Troop, which was why the 

Troop was being disbanded. (Id.) Troop leaders also told Edie that it was her 

fault that the Troop was disbanding; she was thinking only of Megan and not 

the other girls in the Troop; and by asking for an interpreter she was 

fostering Megan’s dependence and disability. (SA 6-7.)  

Megan cannot join another Girl Scout troop and benefit from scouting 

because Defendant will not provide an interpreter for any troop in its 

jurisdiction. (SA 7.) Defendant’s “Financial Assistance Policy” states: 

In order to support the participation of girls and adults with 
special needs, the Council will provide resource lists for girls and 
adults requiring skilled assistants to participate in Council 
programs and activities. The contracting of these assistants 
(e.g., interpreters, occupational therapists, nurse’s aides) is the 
responsibility of the girl’s parent(s) or guardian(s) or the adult 
requiring assistance.  
 

(Id.) Defendant adopted a “pilot policy” in the time period of the allegations 

underlying the Complaint providing: 

support services for those with special needs (e.g., interpreters, 
occupational therapists, nurse’s aides) up to an individual 
maximum of $50/month per requester. The requester is 
responsible for paying the balance of services in excess of $50. 
Regardless of the number and nature of the requests, there is a 
council-wide maximum of $5,000. 
 

(Id.) Fifty dollars will not pay for an interpreter for even one event. (Id.) In 

the 2010 tax year, Defendant’s net assets were $28,443,485.00 (SA 192.)  
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III. Procedural History   

 A. Commencement of the Case  

Megan filed her Section 504 Complaint against Defendant on August 

1, 2012. (SA 1.) Megan alleged that she had a hearing disability; she was 

otherwise qualified to participate in and benefit from Girl Scout programs 

and activities; and Defendant was a recipient of federal financial assistance. 

(SA 1-10.) 

Megan alleged that she is “an individual with a disability” under 

Section 504 because she is substantially limited in the major life activities of 

hearing and speaking. (SA 8.) She also alleged that she was “otherwise 

qualified,” and by “refusing to provide interpreter services—and thereby 

failing to provide the means for Megan to have effective communication with 

her peers, troop leader, and others,” Defendant had “excluded Megan from 

participation in and denied her the benefits of its program and services, 

solely by reason of her disability.” (Id.)  

Megan alleged that Defendant’s policy of making a girl’s parent or 

guardian responsible for the contracting of interpreters violated Section 504. 

(Id.) She alleged that Defendant’s “pilot policy” violated Section 504 by 

“conditioning auxiliary aids and services on financial need, failing to provide 

sufficient funds to hire an interpreter.” (Id.) In addition, Megan alleged that 

Edie’s request for reasonable modifications, aids, and services for Megan’s 

hearing disability was a “protected activity.” (SA 9.) “By disbanding Megan’s 
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troop in retaliation for Megan and her mother requesting reasonable 

modifications, and auxiliary aids and services, Defendant retaliated against 

Megan for her assertion of rights under Section 504 of the Rehabilitation 

Act.” (Id.) Megan asked the district court for declaratory, injunctive and 

compensatory relief, as well as reasonable attorneys’ fees and costs under 

Section 504. (Id. at 9-10.) 

 B. Dismissal of the Complaint 

Defendant moved to dismiss the Complaint under Rules 12(b)(1) and 

12(b)(6), claiming the district court lacked subject matter jurisdiction to 

adjudicate Megan’s Section 504 claims because she had “not participated in, 

been excluded from, nor discriminated against with respect to any ‘program 

or activity’ operated by the Girl Scouts that receives federal financial 

assistance.” (SA 12, 15, 20-22.)  

Noting that Defendant had admitted its receipt of federal financial 

assistance, Megan contended that it did not matter how much federal funding 

Defendant received or for what purpose—Defendant qualified as a “program 

or activity” under Section 504 because it is a “‘private organization  . . . which 

is principally engaged in the business of providing education [and] social 

services.’” (SA 155, 157-61.) (Quoting 29 U.S.C. § 794(b)(3)(A)(ii).)  

Megan cited 29 U.S.C. §§ 794(b)(3)(A)(i)-(ii), as amended by the Civil 

Rights Restoration Act of 1987, Pub. L. No. 100-259, 102 Stat. 28 § 4 (1988), 

which Congress passed to ensure that an entire private organization is 
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covered by the Rehabilitation Act’s anti-discrimination provisions if any 

program or activity receives federal financial assistance. (SA 159-60.) She 

submitted that Defendant met the requirements of a “program or activity” 

because it was a private organization which received federal funding and was 

principally engaged in the business of providing education and social 

services. (SA 160-61.) Megan cited examples of education and social services 

that Defendant provided to its members and the public at large (drawn from 

Defendant’s own court filings and website), and suggested discovery would 

uncover similar examples. (SA 161 n.1, 176-78.)    

On October 26, 2012, the district court dismissed Megan’s Complaint 

with prejudice, and entered judgment dismissing Megan’s case. (RA 1-16.) 

The district court held that Megan did not allege enough facts to show that 

Defendant had received federal financial assistance “as a whole” under 

Section 504, and if “an organization neither receives funding as a whole nor is 

principally engaged in social services, education, health care, housing or 

parks and recreation,” then Section 504 proscribes discrimination only for 

specific programs or activities receiving federal funding. (RA 7-9.) The district 

court held Megan did not allege facts showing that Defendant was a 

“business primarily engaged in providing education or social services,” and 

did not state a claim under Section 504. (RA 10.)   

The district court found—without any discovery—that Defendant was 

not “principally engaged” in social services or education: “Indeed, this Court 
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does not consider Defendant’s most widely known program, the sale of Girl 

Scout cookies, to be a ‘social service’ for the purposes of Section 504.” (RA 12.)  

Defendant’s troop leaders generally are parent volunteers, not 
trained personnel or trained professionals. These facts taken in 
conjunction with the fact that the Defendant’s mission is to 
“build girls of courage, confidence, and character,” lead the 
Court to believe that Defendant is not a private organization 
principally engaged in social service for the purpose of Section 
504. 
 

(RA 13.) As for education, the district court held that Megan’s identification 

of Defendant’s educational programs was not enough to show that Defendant 

was principally engaged in providing education, even if that program 

provided an “interactive, educational experience.” (Id.) 

C. Motion to Alter Judgment and for  
 Leave to File Amended Complaint 

On November 21, 2012, Megan filed a motion to alter judgment under 

Fed. R. Civ. P. 59(e), and for leave to file an amended complaint under Fed. 

R. Civ. P. 15. (SA 183-300.) Megan contended that the district court erred by 

not granting her leave to file an amended complaint and pursue discovery. 

(SA 184-85.) There was, Megan noted, a “plethora of information available on 

Defendant’s own website and in its federal filings, and in the material that 

Defendant disseminates to the public,” showing Defendant was “a private 

organization principally engaged in the business of providing education, 

health care, social services, and/or parks and recreation,” and that it received 

federal financial assistance “as a whole.” (SA 184.)  
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Appended to Megan’s motion was a proposed amended complaint 

setting forth a good faith factual basis for how Defendant is an educational, 

social services, health, or parks and recreation organization under the 

statute. (SA 197-207.) Without benefit of discovery, Megan cited publicly-

available information to allege that Defendant was covered by each Section 

794(b)(3)(A)(ii) category. Here, Megan focuses on Defendant as an 

educational organization because that is how Defendant has defined itself. 

(SA 107, 199.)  If remand is granted, Megan should have the opportunity to 

allege that Defendant is also engaged in social services.  

 The proposed amendment factually alleged how Defendant pursues its 

educational mission through its troops and specific programming.4 (SA194, 

198-202.) The proposed amendment listed many examples of Defendant’s 

educational programs from Defendant’s own financial statements, reports, or 

website. (SA 190-210.) Among them:    

• GirlSpace, a program providing “a safe space and structured, 
age-appropriate activities for low-income girls during the critical 
after-school hours, offered at 40 Chicago Public Schools.” 

• Financial Literacy and Entrepreneurship, a program enabling 
members to “develop and begin implementing financial skills 
and knowledge to help them set financial goals and gain the 
confidence necessary to take control of their financial future.” 

                                            
4  In its proposed amendment, Plaintiff noted other of Defendant’s programs 
that could qualify as social services. (See, e.g., SA 205.) For example, Defendant 
works with its members to distribute food, gifts to needy children, and shoes to 
persons who lack them. (SA 204-205.) Part of Defendant’s program is to encourage 
social services work by its members; in fact, Girl Scout’s highest award is for 
completion of 80 hours or more of community service work. (SA 204.) 
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• Science Technology Engineering and Math (STEM), a program 
engaging “girls in innovative hands-on activities and discussions 
that encourage them to pursue STEM interests in both schools 
and careers and improve their academic performance.” 

 
• Un Lugar Para Las Ninas, a program for Hispanic girls “in three 

Cicero, Illinois schools, in a district classified as 
underperforming with a demonstrated need for after-school 
programming.” 

• Journey World, a facility offering “3rd-12th graders unique, 
immersive learning experiences that encourage them to explore 
careers in science, technology, engineering, math, environmental 
sciences, commerce, entrepreneurism and finance,” and 
“[s]ystemic career education and workforce development” to 
educators. 
 

• Project Law Track, an interactive program where “well-prepared 
Girl Scouts” enter a courtroom and “give opening remarks, 
question the witnesses, analyze the facts, and reach a verdict 
within a reasonable doubt during a concluding mock trial.” 

• Defendant’s partnership with Michelle Obama’s Let’s Move 
initiative, offering a “diverse range of innovative sports, fitness 
and nutrition programming.” 

• Stand up! Step Out!, a program teaching incarcerated girls how 
to succeed in the world and avoid re-incarceration. 

 
(SA 199-205 passim.)   

Citing the judicial policy of liberal amendment, Megan contended that 

the district court erred by not allowing her to amend her complaint to include 

these new allegations, and to pursue discovery to show that Defendant was a 

private organization which received federal funding, was principally engaged 

in the business of providing education services, and was subject to Section 

504’s anti-discrimination policy. (SA 187, 310, 316.) 
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The district court granted the motion to alter judgment, holding that 

Megan’s proposed amendment plausibly alleged sufficient facts and there 

could be “limited discovery on the issue of whether Defendant is a private 

organization receiving federal financial assistance ‘as a whole.’” (RA 23.) But 

the district court found Megan did not present new evidence that Defendant 

was “principally engaged in education or social services,” and denied her 

leave to file an amended complaint alleging that or engaging in discovery 

thereon. (RA 24-25.) 

D. Dismissal of the Amended Complaint  

Megan filed the Amended Complaint that the district court directed, 

Defendant filed a motion to dismiss under Rules 12(b)(1) and 12(b)(6), and 

the parties undertook discovery on the issue specified by the district court. 

(SA 327, 341.) The district court dismissed the case with prejudice, holding 

the “evidence shows that Defendant did not receive federal funds ‘as a 

whole.’” (SA 555-768; RA 26-30.) That order disposed of all claims in the case. 

SUMMARY OF ARGUMENT 

In its October 26, 2012, decision on the first motion to dismiss, the 

district court erred in dismissing Megan’s Complaint without leave to amend.  

Megan had pled jurisdiction in general terms regarding the application of 

Section 504 and did not specifically allege that Defendant was a business 

principally engaged in the business of education. (RA 10.) If that pleading 
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was deficient, Megan could have cured it had the district court allowed her 

leave to amend, and the district court should have done so.  

In its March 12, 2013, order the district court abused its discretion by 

denying Megan’s motion for leave to amend her proposed amended complaint 

and finding Defendant was not principally engaged in education or social 

services. The district court ignored the proposed amended complaint showing 

that Defendant holds itself out, and functions, as an educational 

organization.   

Fed. R. Civ. P. 15(a) and Seventh Circuit law hold that a district court 

should freely grant a party leave to amend at least once after holding a 

pleading is insufficient. Pleading rules favor decisions on the merits, not on 

technicalities. The district court gave Megan no chance to file an amended 

complaint alleging that Defendant, a private organization which received 

federal financial assistance, was principally engaged in the business of 

education and thus subject to Section 504.  

Megan timely submitted her proposed amended complaint and stated a 

plausible claim under Section 504. She alleged over 30 paragraphs of specific 

facts showing that Defendant is—by its own definition—an educational 

organization. The proposed amendment cured the early defects identified by 

the district court, and plausibly alleged that Defendant was principally 

engaged in the business of providing education. Discovery likely would have 

yielded more evidence. While a district court’s decision to dismiss a case with 
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prejudice after the plaintiff has had an opportunity to remedy the deficiency 

is given deference, the district court did not give Megan that opportunity 

here. Under Seventh Circuit law, that is an abuse of discretion. 

ARGUMENT 

I. The District Court Erred by Dismissing Megan’s Complaint 
Without Leave to Amend  

 
A. The Standard of Review is De Novo 

 On October 26, 2012, the district court granted Defendant’s motion to 

dismiss the Complaint under Federal Rules of Civil Procedure 12(b)(1) and 

12(b)(6), and entered a corresponding judgment. (RA 1-16.)  

 For a Rule 12(b)(1) motion to dismiss for lack of subject matter 

jurisdiction, a district court accepts as true all facts alleged in the well-

pleaded complaint and draws all reasonable inferences for the plaintiff. Evers 

v. Astrue, 536 F.3d 651, 656 (7th Cir. 2008). This Court reviews de novo a 

district court’s Rule 12(b)(1) dismissal for lack of jurisdiction. Id.   

Rule 12(b)(6) permits a district court to dismiss a complaint for failure 

to state a claim on which relief can be granted. To survive a Rule 12(b)(6) 

motion, the complaint must (1) describe the claim in sufficient detail to give 

the defendant fair notice of the claim and grounds on which it rests, and (2) 

plausibly suggest that the plaintiff has a right to relief, raising that 

possibility above the speculative level. Equal Emplymt. Oppor. Comm’n v. 

Concentra Health Svcs., Inc., 496 F.3d 773, 776 (7th Cir. 2007) (citing Bell 

Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). “A claim has facial 
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plausibility when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct 

alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). A district court must 

accept as true all well-pleaded facts in the plaintiff’s complaint and draw all 

reasonable inferences for the plaintiff. Tamayo v. Blagojevich, 526 F.3d 1074, 

1081 (7th Cir. 2008). This Court reviews de novo a district court’s grant of a 

Rule 12(b)(6) motion to dismiss. Id.    

B. When it Granted Defendant’s First Motion to Dismiss, the 
District Court Should Have Given Megan Leave to Amend 
To Cure Deficiencies in the Complaint  

In her original Complaint, Megan did not specifically allege that 

Defendant was “a business primarily engaged in providing education or social 

services,” leading the district court to hold that she failed to state a claim 

under Section 504. (RA 10.) But the district court went further, surmising 

that Defendant was not principally engaged in education or social services 

because “Defendant’s troop leaders generally are parent volunteers, not 

trained personnel or trained professionals.” (RA 12.) That was speculation. In 

fact, Defendant is a multimillion dollar organization with hundreds of 

employees. (SA 192.) Moreover, the district court stated,   

the fact that a few of Defendant’s programs could fall within the 
definition of “social services” does not mean that Defendant is an 
organization ‘principally engaged’ in such a venture as Section 
504 requires. Indeed, this Court does not consider Defendant’s 
most widely known program, the sale of Girl Scout cookies, to be 
a “social service” for the purposes of Section 504.    
 

(Id.)  
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That, too, was speculation—there was no factual basis for it. There had 

been no discovery on whether Defendant was principally engaged in the 

business of social services or education. Defendant, like many schools and 

organizations, holds fundraisers. Selling cookies does not define what 

Defendant does, any more than the school bake sale defines what a school 

does. Indeed, Defendant’s cookie sales serve as an educational tool to teach 

skills like “money management, ethical decision-making, and goal setting.” 

(SA 199.) The only issue before the district court was the sufficiency of 

Megan’s allegations. The district court’s unfounded speculation led it to 

dismiss the Complaint without even one opportunity to amend. (RA 12-13.)  

The district court’s summary dismissal of the Complaint, without leave 

to amend, was not typical or warranted. “District court routinely do not 

terminate a case at the same time that they grant a defendant’s motion to 

dismiss; rather, they generally dismiss the plaintiff’s complaint without 

prejudice and give the plaintiff at least one opportunity to amend her 

complaint.” Foster v. DeLuca, 545 F.3d 582, 584 (7th Cir. 2008); accord, 

Bausch v. Stryker Corp., 630 F.3d 546, 562 (7th Cir. 2010). The district court 

should freely grant leave to amend. Judicial policy favors deciding cases “on 

the merits rather than on technicalities.” Stanard v. Nygren, 658 F.3d 792, 

800-01 (7th Cir. 2011). While a court may deny leave to amend for “repeated 

failure to cure deficiencies by amendments previously allowed,” Foman v. 

Davis, 371 U.S. 178, 182 (1962), that did not happen here: the Complaint was 
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Megan’s first pleading. The district court erred by dismissing the Complaint 

without granting Megan leave to file an amended complaint curing any  

pleading omission. 

The district court gave almost no consideration to Megan’s argument 

that Defendant is a private educational organization for purposes of Section 

504’s program or activity definition. The district court’s underlying 

assumption seems to have been that because Defendant is a private 

membership organization and not a school, it could not be “principally 

engaged in the business of education or social services.” (RA 13.)  

The district court’s reading of Section 504 was too narrow. The plain 

language of 29 U.S.C. § 794(b)(3)(A)(ii) expressly includes private 

organizations which receive federal financial assistance and are principally 

engaged in education. That is in addition to private and public schools, which 

are independently included in the definition.5 Id. at § 794(b)(2)(a) (including 

“a college, university, or other postsecondary institution, or a public system of 

higher education” as a program or activity under Section 504), and § 

794(b)(2)(b) (listing “a local educational agency . . . , system of vocational 

education, or other school system” as a program or activity under Section 

504). Congress enacted the Civil Rights Restoration Act, which amended 

Section 504, specifically to broaden the narrow interpretation of “program 

and activity” given by the Supreme Court in a series of cases, including Grove 
                                            
5  The cases cited by the district court related to the exclusion of membership 
organizations from the Americans with Disabilities Act. That exclusion of private 
clubs does not apply under the Rehabilitation Act. 
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City College v. Bell, 465 U.S. 555 (1984). See Civil Rights Restoration Act of 

1987, Pub.L. No. 100–259, § 2, 102 Stat. 28 (1988). 

Thus Section 794(b)(3), which applies to the entire private organization 

if any part receives federal financial assistance and is principally engaged in 

the business of education or social services, applies to traditional schools and 

other organizations. There should be no confusion about this: the purpose of 

the Civil Rights Restoration Act was to ensure that “an entire organization is 

covered by the Rehabilitation Act’s anti-discrimination provisions if any 

program or activity within the organization receives federal financial 

assistance.” Staley v. Nat’l Capital Area Boy Scouts of America, No. RWT 

10cv2768, 2011 WL 2416724, at *11 (D. Md. June 9, 2011).  

Defendant fits within this definition of program or activity. Megan had 

a plausible claim. In rejecting her contention that Defendant is principally 

engaged in the education, the district court misapplied the “program or 

activity” definition of Section 504. The court should have given Megan the 

opportunity to cure any deficiency or omission in her original complaint.    

II. The District Court Abused its Discretion by Denying Megan 
Leave File an Amended Complaint  

 
A. The Standard of Review is Abuse of Discretion 

 In its Memorandum Opinion and Order of March 12, 2013, the district 

court denied Megan’s motion for leave to file an amended complaint. (RA 17-

25.) This Court reviews a district court’s denial of a request for leave to 

amend for an abuse of discretion. Foster, 545 F.3d at 583.  
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B. The District Court Erred in Holding that Megan Did Not  
Have a Sound Basis to File her Proposed Amended 
Complaint  

 Under Fed. R. Civ. P. 15(a), leave to amend shall be given freely when 

justice so requires. Fed. R. Civ. P. Rule 15(1)(B) provides that “a party may 

amend its pleading once as a matter of course” before being served with a 

“responsive pleading.” “For purposes of Rule 15(a), a motion to dismiss does 

not constitute a responsive pleading,” and “‘an order dismissing the original 

complaint normally does not eliminate the plaintiff’s right to amend once as a 

matter of right.’” Foster, 545 F.3d at 584 (quoting Crestview Vill. Apts. v. 

United States HUD, 383 F.3d 552, 557 (7th Cir. 2004)). “A plaintiff is entitled 

to amend the complaint once as a matter of right if it acts quickly enough, 

and even after that time has expired, a court ‘should freely give leave [to 

amend] when justice so requires.’” Independent Tr. Corp. v. Stewart Info. 

Svcs. Corp., 665 F.3d 930, 943 (7th Cir. 2012) (quoting Fed. R. Civ. P. 15) 

(internal citation omitted) (brackets in the original). The court should grant 

leave to amend even if it doubts the plaintiff’s chances for success. Bausch, 

603 F.3d at 562.   

The district court allowed Megan to amend her complaint to allege that 

Defendant received federal financial assistance as a whole, but not to allege 

that Defendant was principally engaged in the business of providing 

education. The district court thus impermissibly limited discovery to the topic 

of funding “as a whole” and denied Megan the opportunity to develop her 

detailed proposed allegations that Defendant is the educational organization 
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is holds itself to be. Whether Defendant is principally engaged in the 

business of education under Section 504 is factual issue which may not be 

decided on summary judgment, let alone a motion to dismiss. See, e.g., Doe v. 

Salvation Army in the United States, 685 F.3d 564, 574 (6th Cir. 2012) 

(reversing summary judgment for the defendant; whether the Salvation 

Army was principally engaged as a social service organization was—given its 

own public descriptions of its activities—a factual issue).       

A court should allow amendment of a pleading unless there is undue 

delay, dilatory motive on the part of the movant, repeated failure to cure 

defects by amendments previously allowed, undue prejudice to the opposing 

party by virtue of allowance of the amendment, or futility of the amendment. 

Bausch, 603 F.3d at 562. None of those exceptions applied here. The district 

court never considered if Megan’s proposed amended complaint plausibly 

alleged that Defendant was principally engaged in the business of education.  

A district court abuses its discretion when it does not grant a plaintiff 

at least one opportunity to cure the pleading deficiencies of the original 

complaint. In Foster, as in this case, the district court granted a dismissal 

motion and terminated the case on the same day. 545 F.3d at 583. As in this 

case, the plaintiff, Foster, promptly filed a Rule 59(e) motion to alter 

judgment, a motion for leave to file an amended complaint, and the proposed 

amendment, and the district court denied those motions. Id.  
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This Court held that was an abuse of discretion. By entering final 

judgment against Foster when it granted the motion to dismiss, the district 

court had deprived Foster of her Rule 15 right to amend her complaint, 

leaving Rule 59(e) as her only recourse. Id. at 584. Rule 59(e) is an 

extraordinary remedy “reserved for the exceptional case,” but then, district 

courts “routinely do not terminate a case at the same time that they grant a 

defendant’s motion to dismiss; rather, they generally dismiss the plaintiff’s 

complaint without prejudice and give the plaintiff at least one opportunity to 

amend her complaint.” Id.  While leave to amend may be denied if the 

proposed amendment does not cure the defects in the original pleading or 

could not survive a second motion to dismiss, the record in Foster, as in this 

case, did not show that: “Other than its summary denial of the plaintiff’s 

motions, the district court made no determination regarding the sufficiency of 

the amended complaint nor did it provide any explanation for why it denied 

the motion to amend.” Id. This omission was “especially notable given the 

district court’s action in dismissing the case and entering judgment on the 

same day.” Id. at 585. The district court “abused its discretion by denying the 

plaintiff’s motion to amend without explanation.” Id.  

In Bausch, the district court dismissed a complaint under Rule 

12(b)(6); did not, in “an unusual step,” grant the plaintiff, Bausch, leave to 

amend; immediately entered final judgment dismissing the action with 

prejudice; and denied Bausch’s Rule 59(e) motion to vacate the judgment and 
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for leave to file an amended complaint. 603 F.3d at 549. This Court ruled that 

denying Bausch leave to file an amended complaint was an abuse of 

discretion, id. at 562, holding: 

• Leave to amend should be granted at least once when there is a 
“potentially curable problem with the complaint or other 
pleading.”   

• “A plaintiff is entitled to amend the complaint once as a matter 
of right,” and the district court should freely grant a party leave 
to amend when justice so requires. 

• “[W]hile a court may deny motion for leave to file an amended 
complaint, such denials are disfavored” without undue delay, 
bad faith, failure to cure deficiencies by amendments previously 
allowed, undue prejudice to the non-moving party, or futility of 
amendment.  

• Simultaneously granting a motion to dismiss an original 
complaint and  terminating a case without leave to amend is not 
routine.  

• District courts should “decide cases fairly on their merits,” not 
“debate finer points of pleading where opponents have fair 
notice of the claim.” 

• “Generally, if a district court dismisses for failure to state a 
claim, the court should give the party one opportunity to try to 
cure the problem, even if the court is skeptical about the 
prospects for success.”            

Id. (emphasis added).  

 In Rainey v. Lipari Foods, Inc., 546 Fed. Appx. 583, 584-85 (7th Cir. 

2014), this Court held that a district court abused its discretion when it 

denied the plaintiff, Rainey, leave to file an amended complaint after 

dismissing his original complaint. Rainey argued he could allege more facts 

in an amendment which would state a plausible claim for relief. Id. This 
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Court found that if Rainey could plead even an “adequate” claim, then 

amendment would not be futile, and under Rule 15(a), “plaintiffs generally 

may amend their complaints before an answer has been filed once as a 

matter of right, even after a court grants a motion to dismiss.” Id. at 585 

(citing Bausch).  

 These are recent cases, but they are time-tested. Over 30 years ago, 

this Court enforced the same doctrine. See Textor v. Bd. of Regents of N. Ill. 

Univ., 711 F.2d 1387, 1391-93 (7th Cir. 1983) (district court dismissed a 

complaint against foreign defendants after finding the plaintiff did not allege 

jurisdictional facts; court abused its discretion by denying plaintiff leave to 

file an amended complaint alleging conspiracy among the foreign and in-state 

defendants; those allegations presented a prima facie showing of personal 

jurisdiction, which was all that was necessary at the pleading stage).  

These cases govern here. The district court did not consider Megan’s 

proposed amended complaint. Rather, it concluded that Megan had not 

alleged any support showing that Defendant is principally engaged in the 

business of providing educational services, (RA 24), though the proposed 

amendment contained over 30 paragraphs to the contrary. Megan provided 

ample detail giving Defendant fair notice of her claim and grounds on which 

it rested, and plausibly alleged a claim under Section 504. See Bell Atlantic 

Corp., 550 U.S. at 555. Her proposed amendment contained factual 

allegations for the district court to reasonably infer that Defendant was liable 
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for the discrimination that she alleged. Ashcroft, 556 U.S. at 678. Megan met 

her burden.  

The record proves that is so. In her proposed amended complaint, 

Megan alleged facts that she was entitled to relief under Section 504 because 

Defendant is, under 29 U.S.C. § 794(b)(3)(A)(ii), a “private organization . . . 

which is principally engaged in the business of providing education, health 

care, . . . social services, or parks and recreation.”6 (SA 198.) Those 

allegations—based on Defendant’s own public filings and statements—

plausibly show that Defendant is an educational organization. (SA 197-99.) 

Defendant describes itself as an “education program” promoting “personal 

growth and leadership development.” (SA 197.) Girl Scouts USA (which 

includes Defendant) calls itself an “Educational Institution.” (SA 197.) 

Defendant resports itself as an “out of school educational program.” (SA 199.) 

Selling cookies is, for Defendant, an educational tool. (Id.) Even without 

discovery, Megan identified at least eight of Defendant’s ongoing training 

programs that are education programs. (SA 199-205 passim.)  

In Doe v. Salvation Army, Doe alleged that the Salvation Army was 

principally engaged in social services and had violated Section 504. 685 F.3d 

at 565. The Sixth Circuit reversed summary judgment for the Salvation 

Army, observing the Salvation Army’s own descriptions of its activities—

                                            
6  Defendant’s status as a “private organization” is not in dispute. The district 
court observed that the Boy Scouts are a private organization under Welsh v. Boy 
Scouts of America, 993 F.3d 1267, 1276-77 (7th Cir. 1993), and the same reasoning 
applies to the Girl Scouts. (RA 14.)    
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daycare centers, nursing homes, rehabilitation centers, homeless shelters, 

and so on—indicated it performed social services. Id. at 574. Viewing those 

descriptions “in the light most favorable to Doe, the record suggests that the 

Salvation Army may be primarily engaged in the provision of social services.” 

Id. Because there was a “genuine issue of material fact whether the Salvation 

Army principally engages in the business of providing social services,” 

summary judgment was inappropriate. Id.  

Here, the district court made its decision, not at the summary 

judgment stage (which usually follows discovery), but at the pleading stage, 

before Megan could undertake discovery. Megan has plausibly alleged in her 

proposed amended complaint that Defendant was, at the time of its 

discrimination, principally engaged in the business of providing education. 

There were ample facts in her proposed amendment which should have 

permitted her to undertake discovery and test her proposition. The district 

court’s summary disposition and denial of leave to amend should be reversed.   
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CONCLUSION 

Accordingly, Megan respectfully asks this Court to (1) reverse the 

Memorandum Opinion, Order, and Judgment of October 26, 2012; (2) reverse 

the Memorandum Opinion and Order of March 12, 2013, denying Megan 

leave to file her proposed amended complaint; and (3) remand this case.        

Dated: September 12, 2014   MEGAN RUNNION,  
 

     By: /s/ Steven P. Blonder   
      One of her Attorneys 

Steven P. Blonder 
Jonathan L. Loew 
Much Shelist, PC 
191 North Wacker Drive, Suite 1800 
Chicago, IL  60606 
Telephone: (312) 521-2000 
 
Laura J. Miller 
Barry C. Taylor 
Amanda Antholt 
Equip for Equality 
20 North Michigan Avenue, Suite 300 
Chicago, IL 60602 
Telephone: (312) 341-0022 
 
Marc Charmatz 
Debra Patkin  
National Association of the Deaf Law and Advocacy Center 
8630 Fenton Street, Suite 820 
Silver Spring, Maryland 20910 
Telephone: (301) 587-7732  
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CERTIFICATE OF COMPLIANCE WITH CIR. R. 30(a)&(b) 

 I hereby certify that all of the materials required by parts (a) and (b) of 

Circuit Rule 30 have been included. 

Dated: September 12, 2014   /s/ Steven P. Blonder   
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that the foregoing Brief of Plaintiff-

Appellant Megan Runnion, the annexed Required Appendix, and the 

Separate Appendix have been filed in the Office of the Clerk for the United 

States Court of Appeals for the Seventh Circuit, in electronic form on 

September 12, 2014, and also by delivering same to the Clerk of the Seventh 

Circuit Court of Appeals, 219 S. Dearborn Street, Chicago, IL 60604. I further 

certify that counsel for all parties are participants in this Court’s electronic 

filing system and that paper copies of the brief and appendices have been 

served on counsel for Defendant, Patrick S. Casey, Sidley Austin LLP, One 

South Dearborn Street, Chicago, IL 60603 by mail by depositing same in the 

United States Mail at 191 South Wacker Drive, Suite 1800, Chicago, IL 

60606 by 5:00 p.m. on September 12, 2014.  

/s/ Steven P. Blonder 
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