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INTRODUCTION 
 

The district court erred in denying Megan even one opportunity for amending 

her complaint to cure the pleading deficiency at issue in this appeal: that Defendant 

is an education and social services organization under the Rehabilitation Act. 

Defendant admits that it receives federal financial assistance and does not contest 

that it is a program or activity principally engaged in the business of education or 

social services. It would be folly to do so. The proposed first amended complaint 

contains some 30 well-pled factual allegations on this issue, drawn from information 

published on Defendant’s own website. Defendant never disputed those allegations. 

Megan could have raised a plausible claim, which was all that was required of her 

at the pleading stage.  

Defendant, moreover, never defends the district court’s reasons for denying 

Megan a chance to file an amended complaint alleging that Defendant is principally 

engaged in the business of education or social services. Defendant does not even 

dispute the points advanced by the Department of Justice in its amicus brief. As 

that brief shows, Megan’s proposed amended complaint plausibly alleges that 

Defendant is principally engaged in a broad course of education or social services, as 

those terms are ordinarily used. (DOJ Br. at 14-19, 21-24.) And as the Department 

of Justice notes, the district court’s conclusion—that the “principally engaged” basis 

for Section 504 coverage does not apply to Defendant because it is a “private club”—

reads into the statutory text a limitation on institution-wide coverage of private 

organizations that is not there. (Id. at 19-20.) Section 504 identifies the instances in 
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which private organizations that receive federal financial assistance are subject to 

its anti-discrimination requirements, and those circumstances apply here.       

Instead, Defendant relies exclusively on the argument that, because Megan 

did not submit the proposed amended complaint within the 21-day period of Rule 

15(a)(1), she has forfeited her right to court review of the merits of her case. This 

argument is misplaced in two ways. First, it misinterprets Rule 15, contradicting 

both the rule itself and established case law interpreting the rule. Second, it is 

premised on the false assertion that the first motion to dismiss gave “explicit notice” 

that the complaint failed to adequately plead that Defendant is an educational and 

social services organization. Defendant did not raise that issue in the first motion to 

dismiss or otherwise within the 21-day period allotted by Rule 15(a)(1). Because 

Megan acted in good faith and in a timely manner, the district court erred by 

prematurely entering judgment and should have granted Megan’s Rule 59(e) motion 

to allow the amendment to cure the deficiency. 

ARGUMENT 

I. The District Court Erred by Dismissing Megan’s Complaint Without 
Leave to Amend. 

 
Defendant argues that the district court correctly dismissed Megan’s 

Complaint. (Def.’s Br. at 13-15.) But that is not the issue before this Court. Rather, 

the question is whether the district court erred by dismissing Megan’s Complaint 

with prejudice and without leave to amend. Megan could have cured the deficiencies 

in her Complaint. The effect of the dismissal order was to prevent Megan from 

moving for leave to file an amended complaint under Fed. R. Civ. P. 15(a)(2). The 

Case: 14-1729      Document: 31            Filed: 10/28/2014      Pages: 22



3 
 

order violated this Court’s holding—with limited exceptions not applicable here—

that the district court should grant leave to amend at least once when there is a 

“potentially curable problem with the complaint.” Bausch v. Stryker Corp., 630 F.3d 

546, 549 (7th Cir. 2010). That was the law before the 2009 amendment to Rule 15, 

id., and it is the law now, Rainey v. Lipari Foods, Inc., 546 F. App’x. 583, 585 (7th 

Cir. 2014) (“plaintiffs generally may amend their complaints before an answer has 

been filed once as a matter of right, even after a court grants a motion to dismiss”). 

A. Failure to Amend as a Matter of Course Under Rule 15(a)(1) 
Does Not Preclude Subsequent Amendment Under Rule 
15(a)(2) 

 
Under Rule 15(a)(1)(B), a plaintiff may amend her complaint as a matter of 

course within 21 days after a Rule 12(b) motion is filed. Defendant argues that if 

the plaintiff tests the sufficiency of her pleading instead of amending voluntarily, 

and the district court allows the dismissal motion, there is no further right to 

amend and the case is over. (Def.’s Br. at 17-20.) 

Defendant ignores Rule 15(a)(2), which provides that in “all other cases,” a 

party may seek leave to amend, and the district court should “freely give” leave to 

amend when “justice so requires.” Rules of statutory construction require that all 

provisions of a statute be “read in their context and with a view to their place in the 

overall statutory scheme.” Food and Drug Admin. v. Brown & Williamson Tobacco 

Corp., 529 U.S. 120, 133 (2000). Defendant does not do that.   

Defendant essentially claims that Rule 15(a)(2) does not apply because  

Megan tested the sufficiency of her Complaint by waiting for the district court’s 
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decision instead of voluntarily amending it while the Rule 12(b) motion was 

pending. Defendant’s interpretation of Rule 15 is too narrow. As amended in 2009, 

Rule 15(a)(1) allows the plaintiff to amend her complaint within a fixed period and 

without court intervention when a Rule 12(b) motion identifies pleading defects. 

But Rule 15(a) does not prevent a plaintiff from opposing a Rule 12(b) motion in 

good faith and seeking leave to amend if the district court grants the motion. 

Defendant’s interpretation adds an ‘either or’ qualifier to Rule 15(a)(1) and Rule 

15(a)(2) when neither rule contains one. Indeed, “[l]eave to amend still can be 

sought under Rule 15(a)(2)” when a party elects not to amend its pleading within 21 

days as a matter of course under Rule 15(a)(1). Fed. R. Civ. P. 15 advisory 

committee notes.  

Defendant’s interpretation of Rule 15(a) also contradicts Seventh Circuit 

precedent. This Court has consistently held that, even when a trial court properly 

grants the defendant’s motion to dismiss, the plaintiff should have at least one 

chance to cure the deficiency through amendment. Rainey, 546 F. App’x. at 585; 

Bausch, 630 F.3d at 549; Foster v. DeLuca, 545 F.3d 582, 584 (7th Cir. 2008). The 

rule’s purpose is to ensure that cases are decided on the merits, Bausch, 630 F.3d at 

562, which is consistent with the overall purpose of the Federal Rules of Civil 

Procedure. This Court’s holdings on curing deficiency by amendment are not 

affected by the 2009 amendment to Rule 15(a)(1), which encourages voluntary 

amendment to resolve routine pleading deficiencies that do not require judicial 

involvement.  
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Thus, in cases decided after the 2009 amendment, this Court has consistently 

held—as it did in applying Rule 15(a) before the 2009 amendment—that even if 

dismissal is proper, a district court can err in dismissing a complaint with prejudice. 

See Smith v. Union Pac. R. Co., 474 F. App’x 478, 481 (7th Cir. 2012) (district court 

correctly dismissed complaint, but erred in dismissing it with prejudice: “Rule 15 

ordinarily requires that leave to amend be granted at least once when there is a 

potentially curable problem with the complaint.”); Weston v. Illinois Dep’t of Human 

Servs., 433 F. App’x 480, 482 (7th Cir. 2011). In Weston, this Court held, contrary to 

Defendant’s argument here, (Def.’s Br. at 26-27), that the liberal amendment rule in 

Bausch was not superseded by the 2009 amendment to Rule 15(a)(1): 

Prior to the 2009 amendment to Federal Rule of Civil Procedure 15(a), 
a plaintiff like Weston would have been entitled to amend her 
complaint once as a matter of right, and a plaintiff could not lose that 
right through premature entry of judgment dismissing a case. Even 
after the amendment to Rule 15(a), a district court should freely give a 
plaintiff leave to amend a complaint when justice requires it. Fed. R. 
Civ. P. 15(a)(2). That liberal policy toward amending pleadings, 
especially in a first effort to amend, should remain in effect even if a 
district court elects to enter judgment, perhaps prematurely, upon 
granting a motion to dismiss. See, e.g., Bausch v. Stryker Corp., 630 
F.3d 546, 562 (7th Cir.2010) (district court erred by entering judgment 
after Rule 12(b)(6) dismissal where plaintiff sought to amend 
complaint to address perceived mistakes; proposed amendment to 
complaint was not futile). 
 

Id. at 482. 

A district court’s grant with prejudice of a motion on the pleadings for failure 

to state a claim is proper only when there is a showing of undue delay, bad faith, 

dilatory motive, repeated failure to cure deficiencies by amendments previously 

allowed, undue prejudice to the opposing party, or where the amendment would be 
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futile. Bausch, 603 F.3d at 562. Where, as here, none of those circumstances exist, it 

is error to grant a Rule 12(b) motion with prejudice, thereby denying the plaintiff 

the opportunity to obtain leave to file an amended complaint and correct a pleading 

defect under Rule 15(a)(2).  

Defendant’s own cases illustrate the point. Defendant cites Agnew v. Nat’l 

Collegiate Athletic Ass’n., 683 F.3d 328, 347 (7th Cir. 2012). (Def.’s Br. at 13 n.6, 19.) 

There, the Court held that denial of leave to amend was appropriate where the 

plaintiff did not take advantage of prior opportunities to correct known pleading 

defects. Id. The Agnew plaintiffs had three such opportunities (including when they 

amended their complaint after being informed of the defects), and still failed to 

cure. Id.  

Defendant also cites James Cape & Sons Co. v. PCC Const. Co., 453 F.3d 396 

(7th Cir. 2006), to support its argument that the district court correctly dismissed 

Megan’s case with prejudice for disputing the merits of the motion to dismiss 

instead of amending her complaint. But unlike Megan, the plaintiff in Cape neither 

properly requested leave to amend nor submitted a proposed amendment to the 

district court. And given the issues specific to Cape, the “district court could have 

quite reasonably believed that an amended complaint would suffer the same fatal 

flaws as the one before it, and that the ‘interests of justice’ did not require 

permission to amend.” Id. at 401. The holding in Cape is inapplicable here. Megan 

gave the district court the facts to support subject matter jurisdiction in her briefs 

and in the proposed amendment. The plaintiff in Cape did not. Id. (“Even assuming 
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that Cape properly moved to amend, the district court did not abuse its discretion in 

dismissing with prejudice, since it had no way of knowing what the proposed 

amendment entailed.”).  

 Defendant argues that Plaintiff improperly included facts relating to the 

basis for subject matter jurisdiction in her briefing to the district court. (Def. Br. at 

19, 22.) The district court, however, should have considered those facts in deciding 

whether to allow Megan to seek leave to amend: “Facts raised for the first time in 

plaintiff's opposition papers should be considered when determining whether to 

grant leave to amend or to dismiss the complaint with or without prejudice.” Smith, 

474 F. App’x at 481, citing Broam v. Bogan, 320 F.3d 1023, 1026 n.2 (9th Cir. 2003). 

The district court failed to consider the many specific examples of Defendant’s work 

in education and social services. Compare RA 13, Mem. Op. and Order (“Aside from 

this example [of the GirlSpace program], Plaintiff fails to offer a single authority 

which supports her position that Defendant is an educational organization”) with 

SA176-78 (Megan’s Surreply, listing more examples of Defendant’s work as an 

educational organization). By failing to consider facts relating to the Girl Scouts 

contained in Megan’s briefs in opposition to dismissal of her complaint, the district 

court erred. 

B. Megan Did Not Waive Her Rule 15(a)(2) Right to Amend by 
Electing to Test Defendant’s Rule 12 Motion.  

 
Defendant claims Megan committed a “procedural error” by challenging the 

first motion to dismiss instead of amending under Rule 15(a)(1), claiming that its 

motion gave her “explicit notice” of the deficient pleading and that she was thus 
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required to amend those deficiencies at that juncture. A review of the record reveals 

that, in fact, Defendant’s motion to dismiss did not address the issue of whether 

Defendant is principally engaged as an educational and social services organization 

under 29 U.S.C. § 794(b)(3)(A)(ii). Defendant did not address this issue until it filed 

its reply, 23 days after filing its Rule 12(b) motion. SA171-74. By then, the Rule 

15(a)(1) 21-day period for amendment as a matter of course had expired. 

Defendant’s first motion to dismiss lacks any reference to this issue. SA12-23. 

Rather, Defendant claimed it was not subject to the Rehabilitation Act because (1) it 

did not receive federal funding “as a whole,” and (2) Plaintiff did not allege that she 

participated in any specific programming that received federal funding. Id. 

Nowhere in its Rule 12(b) motion or supporting memorandum did Defendant 

mention coverage under Section 794(b)(3)(A)(ii) as an educational and social 

services organization. Id. 

In response, Megan addressed the specific points that Defendant had raised, 

noting that Defendant, because it received federal funding, was subject to the 

Rehabilitation Act. SA155-64. Megan contended that even if Defendant did not 

receive federal funding “as a whole,” it was subject to 29 USC § 794(b)(3)(A)(ii) 

because it was a private organization principally engaged in the providing 

education and social services. SA160-61. Megan focused her response on rebutting 

the arguments that Defendant had presented in its Rule 12(b) motion. SA154-65.   

It was not until its reply in support of its Rule 12(b) motion that Defendant 

challenged Megan’s contention that Girl Scouts was an educational and social 
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services organization.1 See SA171. Here, for the first time, Defendant claimed it was 

not covered by 29 USC § 794(b)(3)(A)(ii) because it is a private membership 

organization, and by including only two examples of educational or social services 

programming, the Complaint was insufficient to establish coverage under Section 

794(b)(3)(A)(ii). SA171-74. With leave of court (granted because Defendant had not 

previously raised the issue), Megan filed a Surreply with facts supporting her 

contention that Defendant is principally engaged in education and social services. 

SA176-78.  

In sum, far from giving “explicit notice” of the need to provide additional 

factual support for the allegation that Defendant was an educational and social 

services organization—as it holds itself out in its promotional materials and public 

filings—Defendant’s first Rule 12(b) motion never referenced the issue. Since 

Defendant did not provide Megan with notice of deficiencies within the 21-day 

window that it claims applies, its argument that she tested the sufficiency of her 

complaint at her own peril fails in its premise, as well as in its interpretation of 

Rule 15.    

 
 

                                                           
1 During the course of this litigation, Defendant has never confirmed nor denied whether in 
its own view it is in fact primarily engaged in providing education and/or social services.  
However, Defendant’s most recent public remarks of its purpose make clear that it does 
indeed regard itself as an educational organization. A recent New York Times article 
reports that “[a] 2011 overhaul of girl scouting programs abandoned the old badge system 
and adopted a set of three ‘Journeys.’ It also aligned badges and leadership opportunities 
with 21st-century ideas revolving around social issues, professional opportunities for 
women, and science, technology, engineering and mathematics, the so-called STEM 
curriculum.” Jennifer Dobner, Girl Scouts Debate Their Place In A Changing World, New 
York Times (Oct. 19, 2014).  
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II. Defendant’s Brief Misapplies Rule 59(e) Standards.  
 

Rule 59(e) allows a court to alter or amend a judgment where the petitioner 

can establish a manifest error of law or can present newly discovered evidence. 

Anderson v. Catholic Bishop of Chicago, 759 F.3d 645, 652-53 (7th Cir. 2014). 

“Manifest error” occurs when the district court disregards, misapplies, or fails to 

recognize controlling precedent. Oto v. Metro. Life Ins. Co., 224 F.3d 601, 606 (7th 

Cir. 2000). 

As this Court has held, it is manifest error under Rule 59(e) for the district 

court to dismiss a complaint with prejudice without giving the plaintiff at least one 

opportunity to amend when there is no showing of undue delay, dilatory motive, 

failure to cure a deficiency where opportunity has been given, or futility. See 

Bausch, 630 F.3d at 562; Foster, 545 F.3d at 584-85. In not allowing Megan to 

amend her complaint and failing to review the sufficiency of her proposed 

amendment, the district court disregarded controlling Seventh Circuit precedents.   

Citing Cincinnati Life Ins. Co. v. Beyrer, 722 F.3d 939 (7th Cir. 2013) and 

Anderson v. Catholic Bishop of Chicago, 759 F.3d 645 (7th Cir. 2014), Defendant 

argues that Megan improperly sought to use Rule 59(e) to undo her own procedural 

error (as opposed to the district court’s error in entering the dismissal with 

prejudice and prematurely entering judgment). Cincinnati Life Insurance Co. is 

factually inapposite; it addresses the plaintiff’s inability to meet a heightened 

pleading standard for conspiracy claims after being given multiple opportunities to 

amend. 722 F.3d at 954. As for Anderson, the plaintiff—whose sexual abuse claims 
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were time-barred under the statute of repose—raised in a Rule 59(e) motion the 

same waiver and equitable tolling arguments that the district court had already 

rejected. 759 F.3d at 652-53. As this Court commented, the “right to amend once as 

a matter of course was extinguished, and [Anderson] had to demonstrate an 

entitlement to such relief in a motion under Fed. R. Civ. P. 59(e).” Id. at 653 citing 

Fannon v. Guidant Corp., 583 F.3d 995, 1002 (7th Cir. 2009).  

In Fannon, the Court found the plaintiffs were not entitled to relief under 

Rule 59(e) for reasons that are instructive here by way of comparison. After filing 

their individual cases, the Fannon plaintiffs were given a year to investigate their 

securities fraud case prior to filing a consolidated complaint. Id. at 1001. The court 

then allowed them to file a subsequent amended complaint prior to its granting the 

motion to dismiss nearly three years after the filing of the case. Id. at 1001-1002. 

The Fannon plaintiffs filed a motion under Rule 59(e) asking to alter the judgment 

and allow a third amended complaint. Id. at 1002. On appeal, this Court held that 

the district court could have granted the relief but that it was not an abuse of 

discretion to deny the Rule 59(e) motion because the district court had reviewed the 

newly proposed complaint and found it still to be insufficient. Id. at 1003. In 

contrast, Megan was not given the multiple opportunities and extended time period 

that the Fannon plaintiffs received to plead their case. Moreover, the district court 

failed to conduct any assessment of the sufficiency of Megan’s proposed amended 

complaint.  
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The district court’s denial of the Rule 59(e) motion was based on an incorrect 

conclusion that Megan was re-raising “prior contentions which the Court addressed 

in its October 2012 opinion.” RA24. The district court’s October 2012 opinion, 

however, had not addressed the newly proposed factual pleadings; nor could it have, 

as the proposed amended complaint (containing over 30 new paragraphs of facts 

demonstrating that Defendant is principally engaged in education and social 

services) had not yet been filed. Thus, Megan was entitled to relief under Rule 59(e): 

her proposed complaint was her first amendment and review of that amendment 

would have shown what Defendants do not dispute here, namely that it cured the 

jurisdictional dispute.  

So this case is similar to Foster v. DeLuca, 545 F.3d 582 (7th Cir. 2008), 

where the district court entered judgment prematurely, leaving the plaintiff to seek 

relief through Rule 59(e), which this Court found to be appropriate. Id. at 583. In 

Foster, as here, the district court did not assess the sufficiency of the proposed 

amended complaint. Unlike Foster, the district court here did offer some 

explanation of its denial, but the explanation was not viable. Megan’s proposed 

amendment contained over 30 paragraphs of new factual allegations establishing 

subject matter jurisdiction, yet the district court found “these arguments repetitive 

of Plaintiff’s prior contentions with the Court addressed in its October 2012 

opinion.” RA24.  

Defendant contends that Megan’s argument is flawed because she relies on 

cases decided before the 2009 amendment to Rule 15(a)(1). (Def.’s Br. at 24.) As 
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discussed in Section I(A) above, Plaintiff relies on cases from before and after 2009 

which consistently apply the law in the same manner. More importantly, the 2009 

amendment did not modify Rule 15(a)(2). As the Seventh Circuit’s post-2009 cases 

make clear, the liberal amendment doctrine remains a vital doctrine. See, e.g., 

Smith, 474 F. App’x at 481 (“Although dismissal was proper, the district court 

should have dismissed the complaint without prejudice … the plaintiff is ordinarily 

entitled to at least one opportunity to cure the problem through amendment of the 

pleadings”). The 21-day period under Rule 15(a)(1)(b) is for amendment as a matter 

of course. It does not impact Rule 15(a)(2), which applies here. The district court 

erred by denying Megan even one opportunity to amend her complaint.  

III. Defendant’s Status as a Private Membership Organization Does Not 
Bear on the Applicability of the Rehabilitation Act. 

 
Defendant contends that the district court correctly held that, because 

Defendant is a private membership organization, it was not subject to the 

Rehabilitation Act. (Def.’s Br. 28-29; RA14.) But the analysis and cases cited by 

Defendant and the district court arise out of the Americans with Disabilities Act 

and Title VII of the Civil Rights Act, and are inapplicable here. The Rehabilitation 

Act, unlike the ADA and Title VII of the Civil Rights Act, does not exclude private 

membership organizations. The Rehabilitation Act applies to private organizations 

meeting the statute’s criteria. See 29 U.S.C. § 794(b)(3)(A) (including in the 

definition of program or activity “an entire corporation, partnership, or other 

private organization … ”).  
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Defendant argues that the legislative history on which the district court 

relied demonstrates that Section 504 does not apply to private membership 

organizations. But that history only proves that whether a private organization is 

covered by the Rehabilitation Act is determined by the definition of “program or 

activity” set forth in the statutory criteria: if the organization receives any federal 

funding and serves one of the functions elaborated, then it must adhere to the 

requirements of Section 504. The legislative history uses terms like ‘public service’ 

and ‘public function’ as shorthand for describing the types of services expressly set 

forth in the statute. RA 13, citing S. REP. 100-64, 4, 1988 U.S.C.C.A.N. 3, 6 (“For 

private corporations, if the federal aid is extended to the corporation as a whole, or 

if the corporation provides a public service, such as social services, education, or 

housing, the entire corporation is covered.”), and S. REP. 100-64, 20, 1988 

U.S.C.C.A.N. 3, 22 (“The governmental or public character of entities covered by 

paragraph (4) helps to determine institution-wide coverage.”). Nowhere in the 

legislative history is there an indication that private membership organizations are 

exempt. To the contrary, the legislative history is clear that private organizations 

are governed by Section 504 if they receive federal funding and provide social or 

educational services. 

The question for the district court was whether the proposed amendment 

adequately pled subject matter jurisdiction by “plausibly” alleging that Defendant 

was principally engaged in the business of education and social services. To that 

end, the amendment included over 30 paragraphs of factual support, including 
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Defendant’s own reports, filings and pronouncements of its function. Defendant 

calls itself an educational organization; reports itself to its funders to be an 

educational organization; and promotes itself it to the public as an educational 

organization. For pleading purposes, that should be sufficient. See Ashcroft v. Iqbal, 

556 U.S. 662, 678 (2009) (“A claim has facial plausibility when the plaintiff pleads 

factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.”). 

At the very least, it is a question of fact as to whether Defendants are subject 

to the Rehabilitation Act, as it was in Doe v. Salvation Army, 685 F.3d 564 (6th Cir. 

2012). Defendant tries to distinguish Doe, claiming that the Salvation Army 

operates social services while Defendant “build[s] girls of courage, confidence, and 

character who make the world a better place.” (Def.’s Br. at 29-30.) But like 

Defendant, the Salvation Army also argued that it was not covered by the 

Rehabilitation Act because it had a mission other than providing social services, i.e., 

“preach[ing] the Gospel of Jesus Christ to men and women untouched by ordinary 

religious efforts, the underprivileged, homeless, alcoholics, drug addicts, and all 

those rejected by society.” Id. at 566. The Sixth Circuit held that by “reach[ing] out 

to men and women in need” and “providing service ministries to help others,” the 

Salvation Army could qualify it as a social services organization within the meaning 

of the statute. Id. at 570. That Defendant, too, has a broader mission does not 

negate that it functions as, and holds itself out as, an educational and social 

services organization.   
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CONCLUSION 

For these reasons, Megan asks this Court to reverse the district court’s 

decisions and remand to allow Megan to file her proposed amended complaint.        

Dated: October 28, 2014    MEGAN RUNNION,  
 

     By: /s/ Steven P. Blonder   
      One of her Attorneys 

Steven P. Blonder 
Jonathan L. Loew 
Much Shelist, PC 
191 North Wacker Drive  
Suite 1800 
Chicago, IL  60606 
Telephone: (312) 521-2000 
 
Laura J. Miller 
Barry C. Taylor 
Amanda Antholt 
Equip for Equality 
20 North Michigan Avenue, Suite 300 
Chicago, IL 60602 
Telephone: (312) 341-0022 
 
Marc Charmatz 
Debra Patkin  
National Association of the Deaf Law and Advocacy Center 
8630 Fenton Street, Suite 820 
Silver Spring, Maryland 20910 
Telephone: (301) 587-7732 

 
 
 
* Megan’s attorneys gratefully acknowledge the support and work of the following 
students from the University of Maryland Francis King Carey School of Law: Michael 
Levin, Xheni Llaguri, Jaclyn Machometa, Rachel Martin, and Shuo Tian.  
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