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Employee Leave for 
Medical Reasons:

The Applications and Interactions 
of the ADA and FMLA

Introduction
For employees and employers, leave from work due to serious illness or dis-

ability is a complicated issue. Important laws on both the state and federal level, 
including workers compensation laws, may apply depending on an individual’s 
particular circumstances. This paper examines two of the applicable federal laws, 
the Americans with Disabilities Act (ADA) and the Family and Medical Leave 
Act (FMLA) and their application and interplay in the context of employee 
leave due to illness or disability. 
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General Overview 
of the Laws

The ADA is a federal statute that ad-
dresses the civil rights of people with 
disabilities in numerous contexts.1 The 
stated purpose of the ADA is “to assure 
equality of opportunity, full participa-
tion, independent living, and economic 
self-sufficiency” for individuals with dis-
abilities.2 The FMLA is a federal statute 
mandating leave for certain employees for 
the birth or placement of a child or the 
serious health condition of an employee 
or immediate family member.3 An em-
ployer, when confronted with the issue 
of requesting time off for a medical leave, 
should separately evaluate the employee’s 
rights under the ADA and FMLA. In this 
evaluation, the employer should consider 
whether these rights overlap and the ap-
propriate actions to take regarding the 
requested time for medical leave.4 

The Americans with 
Disabilities Act (ADA)

In 1990, Congress passed the ADA 
and utilized the same definition of dis-
ability as the Rehabilitation Act of 1973, 
i.e., a mental or physical impairment 
that substantially limits a major life 
activity.5 However, this definition con-
cerning who is covered by the ADA has 
itself been “substantially limited” by the 
U.S. Supreme Court and lower courts 
during the past fifteen years. 

Title I of the ADA contains the pro-
visions related to employment.6 The 
employment provisions involve every 
aspect of employment, including ap-

plication procedures, medical testing, 
reasonable accommodations, workplace 
policies and procedures, benefits, dis-
cipline, harassment, and termination. 
In every situation, the ADA requires 
that employers make an “individual-
ized assessment.”7 The Equal Employ-
ment Opportunity Commission is the 
government agency charged to provide 
guidance and enforcement of ADA for 
employment issues.8 One of the central 
provisions of Title I is the requirement 
that employers provide reasonable ac-
commodations to employees with dis-
abilities that will allow them to perform 
the essential functions of the job. This 
paper will not focus on broad ADA or 
reasonable accommodation issues, but 
will only examine issues that arise when 
an employee requests leave from work as 
a reasonable accommodation. 

The Family 
and Medical 
Leave Act (FMLA)

The FMLA was passed in 1993 and 
entitles eligible employees to take up to 
12 weeks of unpaid, job-protected leave 
in a 12-month period for specified fam-
ily and medical reasons.9 The purpose 
of the FMLA is “to entitle employees 
to take reasonable leave for medical 
reasons, for the birth or adoption of a 
child, and for the care of a child, spouse, 
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or parent who has a serious health 
condition.”10 The U.S. Department of 
Labor (DOL) is the government agency 
charged to enforce and provide guidance 
under the FMLA.11

Areas of Application 
and Interaction of 
the FMLA and ADA

In analyzing employee leave situa-
tions, there are four possible situations 
with respect to the application of the 
ADA and the FMLA:

1. Only the ADA applies;
2. Only the FMLA applies;
3. Neither law applies; or
4. Both laws apply.

The situation where both laws apply 
is the most complex. In these situa-
tions, an employer must provide leave 
under whichever statute provides the 
greater rights to employees.12 However, 
double recovery will not be awarded to 
the employee for the same loss.13 The 
FMLA Regulations and EEOC Guid-
ance attempt to explain the complex 
relationship between these two laws.14 
In analyzing an employee’s leave re-
quest, “An employer should determine 
an employee’s rights under each statute 

separately, and then consider whether 
the two statutes overlap regarding the 
appropriate actions to take.”15 

General 
Provisions for 
Leave Under the 
ADA and FMLA

Generally, the ADA and FMLA require-
ments for leave are:

ADA

• An employee who needs leave 
as a reasonable accommodation 
is entitled to such leave if there 
is no other effective accommo-
dation and the leave will not 
cause undue hardship on the 
employer. 

• The amount of leave that is reason-
able in a particular circumstance is 
a fact specific situation requiring 
an individualized assessment.

• There is no specified limit of time 
for the leave.

• The leave must enable the em-
ployee to become qualified to 
perform the essential job func-
tions with or without a reason-
able accommodation at the end 
of the leave period.

• An employer may offer an accom-
modation other than leave if it is 
reasonable and effective despite 
an employee’s preference to be 
granted leave to accommodate 
their disability.



4

• ADA leave may taken intermit-
tently absent “undue hardship.”

• An employer must allow the in-
dividual to use any accrued paid 
leave first, but, if that is insuf-
ficient to cover the entire period, 
then the employer should grant 
unpaid leave. 

• An employer must continue an 
employee’s health insurance ben-
efits during his/her leave period 
only if it does so for other employ-
ees in a similar leave status.

• An employee should be reinstated 
to the same position after leave 
absent “undue hardship” as long 
as they are still qualified for the 
position.16

FMLA

• An eligible employee is entitled to 
a maximum of 12 weeks of leave 
per 12 month period. 

• Leave is also available where the 
employee is incapacitated or 
unable to perform the essential 
functions of the position because 
of a chronic serious health condi-
tion even if he or she does not 
receive treatment by a health care 
provider. 

• Leave may also be taken to provide 
care or psychological comfort to 
an immediate family member 
with a serious health condition.17

• FMLA leave may be taken “inter-
mittently or on a reduced leave 
schedule” … when medically 
necessary for “medical treatment 

of a 
related 
serious health 
condition, … for 
recovery from treat-
ment.”18

• An employer must allow the in-
dividual to use any accrued paid 
leave first, but if that is insufficient 
to cover the entire period, then 
the employer should grant unpaid 
leave.19 

• An employer must continue the 
employee’s health insurance cover-
age during the leave period, pro-
vided the employee pays his/her 
share of the premiums.20

• An employee’s use of FMLA 
leave cannot result in the loss of 
any employment benefit that the 
employee earned or was entitled 
to before using FMLA leave, nor 
be counted against the employee 
under a ‘no fault’ attendance 
policy.”21

• The FMLA guarantees the right of 
the employee to return to the same 
position or to an equivalent one 
unless the employee is designated 
as a “key employee” (discussed in 
more detail below).22 
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If an employee qualifies for FMLA 
leave, then the right to leave is absolute the 
employee must be granted medical leave.23 
Unlike the ADA, the FMLA does not take 
the “reasonableness” of leave into account. 
The ADA also permits an employer to 
offer a reasonable accommodation other 
than leave if it is effective and eliminates 
the need for leave despite the employee’s 
preference for leave. Conversely, under the 
FMLA, the employer cannot substitute an 
alternative for an employee’s valid leave 
request. When both laws apply, FMLA 
leave may be extended beyond 12 weeks 
as a reasonable accommodation under 
the ADA.24 

Covered 
Employers

ADA 

Title I of ADA defines an employer as 
“a person engaged in an industry affecting 
commerce who has 15 or more employees 
for each working day in each of 20 or more 
calendar weeks in the current or preced-
ing calendar year, and any agent of such 
person.”25 State and local government 
employers of any size are covered by the 
ADA.26 In addition, state and local anti-
discrimination laws may cover employers 
of any size. 

FMLA

The FMLA defines an employer as 
“any person engaged in commerce… who 
employs 50 or more employees for each 
working day during each of 20 or more 
calendar workweeks in the current or pre-
ceding calendar year…”27 Public agencies 
are covered by the FMLA regardless of 
the number of employees.28 Public and 

private elementary school employees are 
also covered by the FMLA regardless of 
the number of employees, but there are 
special rules addressing employees of local 
educational agencies.29

Covered 
Employees 

ADA

Whether an employee is covered pursu-
ant to Title I of the ADA is a complicated 
issue and has been the most litigated issue 
under the Act. Typically, it is more effi-
cient and cost effective for the employee 
and employer to focus on investigating 
effective accommodations rather than 
in making the determination of whether 
the employee is covered pursuant to the 
ADA. An employee is considered to be an 
individual with a disability if they: 

1. Have a disability;
2. Have a record of a disability; or 
3.  A re  r e g a rded  a s  h av ing  a 

disabi l i ty. 30 

A disability is defined by the ADA as 
a “physical or mental impairment that 
substantially limits one or more of the 
major life activities.”31 In order to be pro-
tected by the Act, an individual must be 
qualified to perform the core job duties, 
called the “essential functions” of the job, 
with or without a reasonable accommoda-
tion.32 Essential functions are determined 
by focusing on the purpose of the func-
tion and the result to be accomplished, 
rather than simply considering how the 
function is currently performed or what 
is written in the job description.33 These 
determinations must be made on a case-
by-case basis.34 
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Reasonable 
Accommodations

A “reasonable accommodation” is any 
change or adjustment to a job or work 
environment that permits a qualified ap-
plicant or employee with a disability to 
participate in the job application process, 
to perform the essential functions of a 
job, or to equally enjoy the benefits and 
privileges of employment. The EEOC 
and the courts have conclusively stated 
that leave from work due to a disability 
is a possible reasonable accommodation 
under the ADA. The leave can include 
accrued paid leave or unpaid leave. The 
leave may be taken intermittently or as a 
period of continuous time.35 The EEOC 
has identified that some of the disability-
related reasons for leave include, but are 
not limited to: 

• Obtaining medical treatment (e.g., 
surgery, psychotherapy, substance 
abuse treatment, or dialysis), reha-
bilitation services, or physical or 
occupational therapy; 

• Recuperating from an illness or 
an episodic manifestation of the 
disability; 

• Obtaining repairs on a wheel-
chair, accessible van, or prosthetic 
device; 

• Avoiding temporary adverse con-
ditions in the work environment 
(for example, an air-conditioning 
breakdown causing unusually 
warm temperatures that could 
seriously harm an employee with 
multiple sclerosis); 

• Training a service animal (e.g., a 
guide dog); or 

• Receiving training in the use 
of braille or to learn sign lan-
guage.36

• The amount of leave that is re-
quired under the ADA is some-
thing that depends on the spe-
cific situation, and requires an 
individualized assessment under 
the factors relevant to a reason-
able accommodation and undue 
hardship analysis. There is no 
“bright line rule for determining 
a maximum duration of leave that 
can constitute a reasonable accom-
modation.”37 

Making reasonable modifications to 
policies and procedures is also a form of 
reasonable accommodation. Employers 
must modify workplace, attendance, and 
leave policies to grant leave absent an 
undue hardship.38 This includes modify-
ing so called “no-fault” policies whereby 
employees are terminated after being 
on leave for a certain period of time.39 
Employees cannot be penalized for time 
missed during leave taken as a reasonable 
accommodation.40 An employer may offer 
the employee an accommodation other 
than leave, for example reassigning non-
essential job functions, if the proposed 
accommodation is effective and eliminates 
the need for leave.41 If holding a position 
open is deemed by the employer to be an 
undue hardship, the employer must con-
sider reassignment to a vacant, equivalent 
position for which the employee is quali-
fied and to which the employee may return 
at the conclusion of the leave.42 Note that 
the employer does not have this option 
under the FMLA; if an employee qualifies 
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for FMLA leave, then the employer must 
grant the leave.43

The relevant criteria in determining 
the reasonableness of leave as an accom-
modation includes the:

• Length of leave requested; 

• Whether the nature of the job 
or the financial circumstances 
of the company makes it an 
undue hardship to keep the 
position open or hire temporary 
workers;

• Cost of the leave; 

• Financial resources of facility 
involved; 

• Overall financial resources of 
covered entity; 

• Type of operation, including 
composition, structure, and func-
tions of work force; 

• Impact of the leave on operation 
of facility.44

The employee usually has the burden 
to propose reasonable accommodations, 
but the employer has the duty to engage 
in the interactive process and provide an 
effective reasonable accommodation.45

FMLA

An “eligible employee” for FMLA leave 
is someone who:

• Has been employed for at least 12 
months by a covered employer; 
and 

• Has performed 1,250 hours of 
work during those 12 months, 
which do not have to be con-
secutive.46 

• Works where there are at least 
50 employees working within 75 
miles of the worksite.47 

• Is requesting leave due to his/her 
own “serious health condition” 
or the “serious health condition” 
of an immediate family member 
(defined as parent, spouse, or 
child).48 

The term “serious health condition” 
means:

• An illness, injury, impairment, 
or physical or mental condition 
that involves inpatient care in a 
hospital, hospice, or residential 
medical care facility; or 

• Continuing treatment by a health 
care provider.49 
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“Continuing treatment” can in-
clude: 

• A period of incapacity of more 
than three calendar days that 
results in two or more treatments 
by a health care provider; 

• Treatment by a health care pro-
vider on at least one occasion 
which results in a regimen of 
continuing treatment under the 
supervision of the health care 
provider;50 

• Any period of incapacity due to 
pregnancy or for prenatal care, a 
chronic serious health condition, 
permanent or long term condi-
tion for which treatment is not 
effective (e.g., stroke, Alzheimer’s 
disease); 

• A period of time to receive mul-
tiple treatments (e.g., chemo-
therapy for cancer or dialysis for 
kidney disease).51 

The Employee 
Request for Leave

ADA

Generally, under Title I of the ADA, 
the employee must make the initial re-
quest for leave (or any other “reasonable 
accommodation”).52 EEOC Guidance 
provides:

• The employee may use “plain 
English” and need not mention 
the ADA or the term “reason-
able accommodation” as long as 
the plain meaning of the request 

reasonably alerts the employer to 
the need for leave due to a medi-
cal condition.53 

• There are no specific notice 
requirements in terms of the 
amount of advance notice that is 
required.

• A friend, family member, service 
provider, or any other individual 
can make a request for leave on 
behalf of the employee.54 

FMLA

The FMLA Regulations state:

• “An employee shall provide at 
least verbal notice sufficient to 
make the employer aware that the 
employee needs FMLA-qualifying 
leave, and the anticipated timing 
and duration of the leave.

• The employee need not expressly 
assert rights under the FMLA or 
even mention the FMLA, but may 
only state that leave is needed.”55

• The FMLA requires the employee 
to provide the employer with 30 
days notice of the need for leave 
if the need for leave is foresee-
able.56

• If the need for leave is not fore-
seeable, the employee must give 
notice “as soon as practicable” 
(generally one or two business 
days after the need for leave be-
comes known).57

• If the employee fails to give 30 
days notice without any reason-
able justification for the delay, 
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the employer is able to delay the 
leave until 30 days after it received 
notice. 

• If the employer wishes to delay 
leave the employee’s leave due 
to lack of proper notice, “it 
must be clear that the employee 
had actual notice of the FMLA 
notice requirements. This con-
dition would be satisfied by 
the employer’s proper posting 
of the required notice at the 
worksite where the employee is 
employed.”58 

• A friend, family member, service 
provider, or any other individual 
or “spokesperson” may make the 
request for the employee, if the 
employee is unable.59

The Employer 
Response to the 
Leave Request/
Notice of Rights
ADA

Once an individual has requested 
a reasonable accommodation, the 
employer is obligated to engage in an 
interactive process with the employee 
in order to an appropriate and effective 
accommodation.60 The employer may 
ask the individual relevant questions 
that will enable it to make an informed 
decision about the request. If the need 
or effectiveness of an accommodation 
is not apparent, the employer in certain 
circumstance may make a limited medi-
cal inquiry for relevant medical informa-
tion (discussed below in more detail). In 

addition to medical information, an em-
ployer may inquire regarding the type of 
reasonable accommodation requested.61 
The ADA does not require the employer 
to provide employees with notice about 
their rights. However, many employers 
provide information about ADA rights 
and reasonable accommodation proce-
dures in employee handbooks.

FMLA

The FMLA requires that employers:

1. Prominently post a notice regard-
ing employee rights under the 
FMLA;

2. Include an FMLA policy in the 
employer’s handbook or policy 
manual (if one is available);

3. Provide written FMLA guidance 
concerning the employee’s rights 
and obligations pursuant to the 
FMLA if there is no handbook 
or manual.

4. Provide employees with a standard 
form when an employee requests 
leave.62

The posted notice must include: 

• The specific expectations and 
obligations of the employee and 
explaining any consequences of a 
failure to meet these obligations; 

• That the leave will be counted 
against the employee’s annual 
FMLA leave entitlement; 

• Any requirements for the em-
ployee to furnish medical cer-
tification of a serious health 
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condition and the consequences 
of failing to do so;

• The employee’s right to substitute 
paid leave and whether the em-
ployer will require the substitution 
of paid leave, and the conditions 
related to any substitution; 

• Any requirement for the employee 
to make premium payments to 
maintain health benefits and 
the arrangements for making 
such payments and the possible 
consequences of failure to make 
payments on a timely basis;

• Any requirement for the employee 
to present a fitness-for-duty cer-
tificate to be restored to employ-
ment;

• The employee’s status as a “key 
employee” and the potential con-
sequence that restoration may be 
denied following FMLA leave, 
explaining the conditions required 
for such denial; 

• The employee’s right to restoration 
to the same or an equivalent job 
upon return from leave; and

• The employee’s potential liability 
for payment of health insurance 
premiums paid by the employer 
during the employee’s unpaid 
FMLA leave if the employee fails 
to return to work after taking 
FMLA leave.63

A copy of a notice may be obtained 
from local offices of the Department of 
Labor’s Wage and Hour Division, which 
employers may adapt for their use to meet 
these specific notice requirements.64 If an 
employer fails to provide notice in accor-
dance with the provisions of this section, 
the employer may not take action against 
an employee for failure to comply with 
any provision required to be set forth in 
the notice.65 However, if an employer fails 
to provide notice that leave already taken 
counts against FMLA leave, the employee 
may not be entitled to additional FMLA 
leave.66 In these cases, a court will look at 
the harm suffered by the employee due to 
the lack of notice to determine the proper 
remedy.67 

Medical 
Certification 

ADA

Once an employee has requested a 
reasonable accommodation, the employer 
has the right to request reasonable medical 
documentation only if the disability is not 
obvious regarding the nature of disability 
and functional limits.68 Under the ADA:

• Reasonable medical documenta-
tion is defined as medical informa-
tion that is related to the need to 
establish that the individual has 
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a disability for which an accom-
modation is requested.69 

• A reasonable accommodation re-
quest from an employee does not 
give the employer the right to seek 
a general medical release.70 

• The request for documentation 
must be strictly limited to the 
accommodation request and an 
employer may not seek medical 
information unrelated to the ac-
commodation request. 

• The employer may request that 
the documentation be provided 
by an appropriate healthcare or 
rehabilitation professional.71 

• If an individual’s disability or 
need for an accommodation is not 
obvious to the employer, and the 
individual refuses to provide the 
requested reasonable documen-
tation, then the individual is not 
entitled to a reasonable accom-
modation.72 

• The employer must keep all medi-
cal information in a confidential 
medical file that is separate from 
the employee’s personnel file. 

• Staff of the employer should only 
have access to the information on 
a “need-to-know” basis.73

If the individual supplies insufficient 
information from a healthcare profes-
sional, the employer can request that 
the individual visit a healthcare profes-
sional of the employer’s choice for the 
purposes of documenting the disability 
and functional limitations related to the 
request for a reasonable accommodation. 

However, the employer should explain 
why the documentation is insufficient and 
allow the individual to supply the missing 
information in a timely manner.74 Any 
employee medical examination conducted 
by the employer’s health professional must 
be related to the job and consistent with 
business necessity. This means that the ex-
amination must be limited to determining 
the existence of a disability pursuant to the 
ADA and the functional limitations that 
require a reasonable accommodation.75 

The employer must pay all costs associated 
with the visit. 

FMLA

When an employee requests leave due 
to a serious health condition, the employer 
may request additional medical informa-
tion including:

• Medical certification from the 
health care provider of the em-
ployee (or their immediate family 
member if their condition gives 
rise to the need for leave), to sup-
port the need for such leave.76 

• Periodic updates from the em-
ployee on the status of the leave 
and the intention to return to 
work.77 

• A second opinion if the employer 
legitimately questions the validity 
of the medical certification. The 
employer is entitled to select the 
health care provider at the em-
ployer’s expense, but the selected 
health care provider may “not be 
employed on a regular basis by the 
employer.”78 

If an employee submits a complete 
certification signed by the health care pro-
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vider, the employer may not request ad-
ditional information from the employee’s 
health care provider. However, a health 
care provider representing the employer 
may contact the employee’s health care 
provider, with the employee’s permission, 
for purposes of clarification and authentic-
ity of the medical certification.79 

If a health care provider selected by the 
employer for a second opinion has a dif-
ferent opinion that the employee’s health 
care provider, the employer may request a 
third opinion. The third opinion is at the 
employer’s expense and the employee and 
employer must both approve the health 
care provider for the examination.80 The 
opinion of the third healthcare provider 
shall be considered the final binding opin-
ion.81 In general, an employer may request 
re-certification at any reasonable interval, 
but not more often than every 30 days.82

When the leave is foreseeable and at 
least 30 days notice has been provided, 
the employee should provide the medical 
certification before the leave begins. When 
this is not possible, the employee must 
provide the requested certification to the 
employer within the time frame requested 
by the employer (which must allow at 
least 15 calendar days after the employer’s 
request), unless it is not practicable under 
the particular circumstances to do so de-
spite the employee’s diligent, good faith 
efforts.83 DOL has developed an optional 
form, (Form WH-380), for the employee 
to use when obtaining medical certifica-
tion, including second and third opinions, 
from health care providers that meets 
FMLA’s certification requirements.84 In 
all instances the information on the form 
must relate only to the serious health 
condition for which the current need for 
leave exists.85 

Periodic Leave 
– Leave Taken 
Intermittently 
or on a Reduced 
Leave Schedule

Periodic or intermittent leave is avail-
able to employees under both the ADA 
and the FMLA. Intermittent leave is time 
taken off from work in separate blocks of 
time. A reduced leave schedule is leave 
that reduces the number of hours that an 
employee works per week.86

ADA

• ADA leave may taken intermit-
tently or on a reduced leave sched-
ule absent “undue hardship.”

FMLA

• “FMLA leave may be taken ‘in-
termittently or on a reduced leave 
schedule’ … when medically nec-
essary for “medical treatment of a 
related serious health condition, . . 
for recovery from treatment.”87

• The employer may request that 
the employee provide “the reasons 
why the intermittent/reduced 
leave schedule is necessary and 
of the schedule for treatment, if 
applicable.”88 

• The employee and employer shall 
attempt to work out a schedule 
that meets the employee’s needs 
without unduly disrupting the 
employer’s operations, subject to 
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the approval of the health care 
provider.89 

• If the need for the intermittent 
leave is foreseeable, the employer 
may transfer the employee for 
the duration of the leave “to an 
available alternative position for 
which the employee is qualified 
and which better accommodates 
recurring periods of leave than 
does the employee’s regular posi-
tion.”90 

 The alternative position must 
have equivalent pay and ben-
efits but does not need to have 
equivalent duties. 

 An employer may increase the 
pay and benefits of an “existing 
alternative position” to meet 
this requirement, but “may 
not transfer the employee to an 
alternative position in order to 
discourage the employee from 
taking leave or otherwise work a 
hardship on the employee.”91 

 When an employee who was 
transferred under these pro-
visions is able to return to 
full-time employment, the 

employee must be placed in the 
same or equivalent job as the 
job he/she left when the leave 
commenced. 

 An employee may not be re-
quired to take more leave than 
necessary.”92

Job Reinstatement 
After Leave

While the ADA requires restoration 
to the same position, the FMLA requires 
employers to restore eligible employees 
after leave to their original position or to 
an equivalent position “that is virtually 
identical to the employee’s former position 
in terms of pay, benefits and working con-
ditions, including privileges, perquisites 
and status. It must involve the same or 
substantially similar duties and respon-
sibilities, which must entail substantially 
equivalent skill, effort, responsibility, and 
authority.”93 If an employee is unable to 
perform an essential function of their job, 
the FMLA does not require that they be 
reinstated into another job but the ADA, 
if it applies, may require that the employer 
explore reasonable accommodations, 
including reassignment, before terminat-
ing the employee.94 As mentioned above, 
when both laws apply, the employee is 
entitled to reinstatement under the law 
affording the broadest protection, in this 
case, the ADA.95

ADA

• The employer must keep the 
employee’s job open while the 
employee is on leave and return 
the employee to the same posi-
tion unless the employer can 
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show that doing so causes an 
undue hardship.96

• If there is an undue hardship in 
returning the employee to the 
same position, a transfer to an 
equivalent position should be 
examined. If none is available a 
transfer to a lower position should 
be examined.97

FMLA

• The FMLA guarantees the right of 
the employee to return to the same 
position or to an equivalent one 
unless the employee is designated 
as a “key employee.” 98 

 A “key employee” is a “salaried 
FMLA-eligible employee who 
is among the highest paid 10 
percent of all the employees 
employed by the employer 
within 75 miles of the employ-
ee’s worksite.”99

 In order to deny a key employee 
reinstatement, “an employer 
must determine that the res-
toration of the employee to 
employment will cause ‘sub-
stantial and grievous economic 
injury’ to the operations of the 
employer, not whether the ab-
sence of the employee will cause 
such substantial and grievous 
injury.”100 

 The “substantial and grievous 
economic injury” standard is 
“more stringent” than the “un-
due hardship” standard under 
the ADA.101 In order to meet 
this standard, reinstatement 
must be more than a “minor in-

convenience” and must threat-
en the “economic viability of 
the firm” or cause a “long-term 
economic injury.”102

If an employer wishes to designate 
an individual as a “key employee,” they 
must

• Notify the employee of his/her 
status as a “key” employee in re-
sponse to the employee’s notice of 
intent to take FMLA leave; 

• Notify the employee as soon as 
the employer decides it will deny 
job restoration, and explain the 
reasons for this decision; 

• Offer the employee a reasonable 
opportunity to return to work 
from FMLA leave after giving this 
notice; and 

• Make a final determination as 
to whether reinstatement will be 
denied at the end of the leave pe-
riod if the employee then requests 
restoration.103 

It is important to note that “key em-
ployees” are still entitled to FMLA leave 
even if they are not entitled to be rein-
stated to their positions.104

Immunity and 
Suits for Damages

As a result of two United States Su-
preme Court decisions, state employees 
have different remedies available under 
the ADA and FMLA when bringing a suit 
against the state. This is due to the fact 
that states’ are given immunity from some 
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lawsuits under the Eleventh Amendment 
to the United States Constitution.

ADA

The Supreme Court, in Board of 
Trustees University of Alabama v. Garrett, 
held that:

• The 11th Amendment bars suits 
for money damages in federal 
courts under Title I of the ADA by 
state employees against the state;

• Suits for injunctive relief (non-
monetary relief ) by state em-
ployees against state officials are 
permitted under Title I.105

The Supreme Court reasoned that there 
was insufficient evidence of a history or 
pattern of irrational employment dis-
crimination by state or local governments 
against people with disabilities to justify a 
waiver of the state’s sovereign immunity. 
In response to Garrett, some states have 
passed legislation waiving sovereign im-
munity for ADA suits for money damages, 
allowing for suits in state court. 

FMLA

In contrast to Garrett, the Supreme 
Court came to a different conclusion 
regarding immunity under the FMLA in 
Nevada Department of Human Resources v. 
Hibbs holding that:

• Money damages are available in 
federal court in suits by state em-
ployees against the state under the 
FMLA.106

The Supreme Court, viewing the 
FMLA as offering gender-based protec-
tions, reasoned that unlike the ADA, there 

was sufficient evidence of a history and 
pattern of gender-based discrimination 
in the administration of leave benefits 
to justify removing the state’s immunity. 
The Court did not mention the disability 
component of the FMLA in its decision. 

Extension of FMLA 
Leave Under the 
ADA

Once employees have used their 12 
weeks of FMLA leave, they may be 
entitled to additional leave under the 
ADA.107 In upholding extended leave 
as a reasonable accommodation, courts 
have held that extended medical leave 
may be a reasonable accommodation if 
it does not pose an undue hardship and 
if it will permit the employee eventually 
to perform the essential functions of her 
position.108 The amount of leave that is 
reasonable in a particular situation must 
be examined on a case-by-case basis uti-
lizing an individualized assessment. In 
some circumstances, courts have found 
that one year of leave might not be an 
undue hardship where the company’s 
own benefits policies allowed for one 
year of leave and regularly hired seasonal 
workers to fill vacancies.109 

A request for an extension of leave un-
der the ADA does not need to have a fixed 
return date under EEOC Guidance, but 
courts are reluctant to find requests for 
indefinite leave as reasonable.110 Courts 
have held that requests for additional 
leave that only contain a vague estimate 
for a return date, or that contain no 
return date due to a prolonged illness, 
amount to an unreasonable request for 
indefinite leave.111 There is also no need 
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for indefinite leave if the employee can-
not show the ability to resume the job or 
its equivalent.112 However, there is no per 
se rule that an indefinite leave is unrea-
sonable, and courts have found that an 
indefinite leave may be reasonable if the 
employer has a large, fungible work force 
with a high turnover rate.113 At the very 
least, a request for extended leave triggers 
a responsibility for the employer to inves-
tigate the feasibility of the request.114 

Enforcement
ADA

The Equal Employment Opportu-
nity Commission (EEOC) enforces the 
ADA.115 Charges of Discrimination must 
generally be filed with the EEOC within 
180 days of the alleged discrimination. 
A workshare agreement with a state 
agency may extend this time period to 
300 days. Federal employees are covered 
under the Rehabilitation Act instead of 
the ADA. Federal employees must con-
tact their EEO Officer within 45 days of 
any alleged wrongful conduct in order 
to preserve their claim. Claims filed be-
yond any of these time limitations may 
be barred. 

The EEOC process generally involves: 
an attempt at mediation, an investigation, 
and a final attempt at conciliation. After 
the EEOC investigation, the employee 
receives a “Notice of Right to Sue Letter” 
where the EEOC makes a finding as to 
whether reasonable cause exists that an 
ADA violation took place. The employee 
then has 90 days from the receipt of the 
letter to file an ADA lawsuit.

FMLA

The Department of Labor (DOL) is 
responsible for enforcing the FMLA.116 
If the employee decides to file a private 
lawsuit, it must be filed within two years 
after the last action that the employee 
contends the employer was in violation of 
the FMLA, or three years if the violation 
was willful.117 Unlike the ADA, which 
requires employees to exhaust adminis-
trative remedies, the FMLA allows em-
ployees either to file with the DOL or go 
directly to court. If the individual decides 
to file a complaint with the DOL, the 
complaint must be in writing and filed in 
person, by mail or by telephone, with the 
Wage and Hour Division, Employment 
Standards Administration, U.S. Depart-
ment of Labor.118 The complaint must be 
filed in a reasonable amount of time, but 
not more than two years after the alleged 
FMLA violation.119 No particular form 
of complaint is required, except that it 
should include a full statement of the 
acts and/or omissions, with pertinent 
dates, which are believed to constitute 
the violation.120 Filing with the DOL 
does not stop the time limit for filing an 
FMLA lawsuit.
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